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The passing of India Act XIII of 1900 will materiall} 
modify the law relating to tlie alienation of agricul¬ 
tural land in the Punjab, and advantage has been 
taken of the publication of a new edition of this 
Digest to incorporate the provisions of the Act in 
their appropriate place. But for the reasons explained 
in the introductory remarks to Chapter IV, the Act 
will not for the present at least supersede all reference 
to the Customary Law. Chapter IV has accordingly 
been recast so as to embrace both the Statutory and 
Customary Law on the subject with which it deals. 
In other respects this ' dilion has undergone most 
careful revision, and the published decisions of the Pun¬ 
jab Chief Court relating to Custom down to January, 
1901, have been duly noted, while those previously 
cited have been tested and revised. Chapter XT!I 
has been altered so as to introduce the amendments to 
Regulation XI of 1825 enacted by Punjab Act 1 of 
1899, and two new paragraphs have boon added to 
Chapter IV to embody the provisions of Punj.u) Act 1 
of 1900. It is believed, therefore, iliul iliis edition 
will be found to be thoroughly up to date 

AV. H. R. 


11. Old Sqtjasb, Lincoln’s Inn : 
19/ft February, 1001. 
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In preparing tlio present edition of my Digest for tlio press I liavo 
endeavoured to justify the favour which lias hitherto boon extended 
° work, by again carefully revising every proposition in the 
text. I have also in some instances ro-wxitten the explanatory 
notes, so as to bring them into more complete harmony with the 
latest case law. 1 trust, therefore, if will be found that the work 
still faithfully rofleets the most recent development of the leading 
doctrines of Customary Law as judicially determined in the Punjab. 
I have from the first set this limit to the scope of my labours, and 
1 have consequently abstained from proxiounding any propo.btmn 
for which a distinct judicial authority could not bo cited. For this 
reason speculative doctrines have been studiously avoided, and I 
have not concerned myself with materials which had received no 
judn ial sanction. Nor can it be said that tlio only source of infor¬ 
mation 1 have sou gut has been meagre or insuffieiom for the 
compilation of ru- h a work as niino. as will readily bo admitted by 
any ono familiar with the volumes of tlio Pntyab Record . 

Customary Law in tho Punjab has. in fact, reached a stage when 
it cun no longer ho said to bo morclv stored up in tin* unexpressed 
consuousm of the people. It has long since found expression in 
external acts, at least upon all the most important topics which 
concciu die practical lawyer, and a remarknbio feature of this 
people s law is, that notwithstanding the heterogeneous composition 
of the communities which have given it ba th, there is very little 
divergen underlie it. Tho true 

explanation of this noteworthy circumstance is, that in vi 11 - > 
communities in the Punjab, as in [Russia and elsewhere, tho original 
uoii-n of kinship, which may lev. I--on tho JYmuduh mston of 
their eui best history, has, in most insta >es, givou plan* to a more 
prii«:h.V notion of common inter only (.a Kotyoviu ypv j sC JS t. xrj 
ful * oI which the inhabitant# I » v htiil 

theirhomeateadB, funushee th( real t 

present day, with dm gradual inti< : u-iiuii of w hu b has 

everywhere taken pi c , it would b- <li(!i« mil to n [ n bin h> \ L 
of more than twenty vo.lva growth, in whhh it could ho an id v uh 
truth that the existing inhabitants were, to borrow an exp*.** [ vo 
pliraso from Aristotle , 1 bxcyaXaxvs?, which may be 1 unstated 
“ sueklod with the same milk.” In nhort, in tho Punjab, as in tho 
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of Attica, it is not tlio tio of actual blood relationship which 
necessarily gives the rights of membership in any given village- 
1 immunity, but the fact of actual association in that which constitutes 
its home and centre of activity, 2 namely, the ownership of the land. 
The common interest, therefore, which attaches to this home , tond 3 
also to produce common* customs regulating tlio devolution and 
transfer of individual fights in land throughout the community, 
irrespective of the religion or clan to which its various members 
may belong. Thus, in my opinion, local common interests have ns 
much, if not more, influence in developing customs affecting such 
matters than mere brotherhood arising from kinship. Were this 
not so, it would ho extremely difficult to account for tlio fact, which 
is recorded in the Rivaj-i-am of many districts, that all the tribes , 
Muhammadan as well ns Hindu, of a particular locality, concur in 
the same answer on some topic of Customary Law, 3 as, for instance, 
in regard to the exclusion of daughters by m ib* agnates, or that no 
gift of ancestral land can be made without the consent of the heirs. 
And inasmuch as like conditions produce like customs and usages, 
it is not surprising to find that other principle which the late 
Sir Henry Maine mentions 4 as succeeding that of blood relation- 
ship—namely, local continuity —establishing itself as the basis of 
common action, and producing analogous customs in other neigh¬ 
bouring villages, where the conditions of life and the land tenures 
arc substantially alike. 

I have only to add that I have derived much instruction and 
valuable aid from a recently published work on the Tribal Law of 
the Punjab , which is for the most part the outcome of the vast 
experionco and intimate knowh dgo of landed tenures in th. Punjab 
of tlio present learned Cliief Judge of the Chief Court; and I desire 
to record hero, once for all, my obligations to the learned authors 
for the valuable data which they have so laboriously collected and 
so lucidly expounded. 




Lincoln's Inn, 

'March. 1806. 


W. H. JR. 


2 • f Dr. Frail Ktibn’-i F.ntr y <i s*. t r •/ T Leiprir, 1878, 

p. 71 , )im( 1 W. W; i’dc-3 ’\vK i / <• < ’ ,f °f the Greeks Roman, pp. 30 f 

■ 

con:,Htul< J originally for u ■ .r- r wg a * i< T*.I. . 

r ypfai Mr f/.Y, i « v/xr), 

n furthor illastriitiou • i 1 Tj E \ a Bohn. 6a. 

4 An *./,f f. t rr, Ch. V., p. J?9. 
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When I undertook, at tlio request of a late respected Judge of 
tie Chief Court, to compile a Treatise on tlio Customary law of 
the Punjab, in the execution of which he subsequently took a 
material part himself—which 1 need hardly add gave to the worl 
much of the value it may he deemed to posset ■—my nmm^'hyrt 
was to collect together and systematize the numerous derisions of 
that Court, some reported, hut tho greater number not so, on ques¬ 
tions of succession, alienation, marriage, tenures ui land, adopt:* a 
and tho like. It was hoped that by thu grouping and classifying* 
a large body of decisions of this kind together, facilities would be 
afforded for ascertaining wluit was really the Oust on: ary Law wi h 
respect to most matters appertaining to tlio domain of private rights, 
to which it was well know n that the agricultural population WS8 
tenaciously attached, or wltoro diver oncies occurred, and how iar 
they wore peculiar to particular tribes or localities, it had long 
been felt by those best acquainted with the luibi • and customs of 
tlio rural population that neither tho Shura nor the bhastras really 
exercised any direct influence among them in regard to such matters, 
and it was also known that tho Hindu and Mi hi nviaduu, tlrmgl 
differing in religion, wero often united together iu tho villa 
community, as it was uatural tlioy should be. by the same comr.mu 
rules regulating the devolution and disposal of prop, it\, which, in 
theory and frequently in pn-tice, was recognized as involving a 
communily <d‘ interests.** 1 Hut nut intimately not had in* 

into points (’ustoiuar Law in many -asi pboei. • arcL L and 

insufficiently ec'diu tod, but no attempt had been made i<> t t their 
accuracy b com] g-iia- *n with similar cases in other districts affecting 


_ rtu • M&zaffavi/arh District, the BviUmiue Wv • dechn-jl their 

1 ‘ ,b l TabdustomH: and it is said the there L PCiirceL * it...Iwin tlwn 
, B V« C 0-A qBffhtest knowledge of the Hindu law book.; . or is even iu pminted 
Sihi nS* ^ ** S^lemcnt dcoiaum m No. 1072 of \m. 
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tlio sarno class of persons. Tho result was, as might have boon 

xpectod, that a mass of conflicting rulings wore passed which, 
instead of defining .and consolidating the Customary Law, tended 
much more to under it confused and uncertain. But when tho 
decisions for the past ten years had been grouped and classified 
under proper heads, this evil was, to a largo extent, cheeked, 
because comparison was then rendered easily accessible, and the 
Courts of First Instance had the linos of enquiry as it wore placed 
before them. But a still further advantage was gained in ex¬ 
hibiting, despite tho unsystematic method of inquiring into customs 
1 hat had hithorto prevailed, a remarkable uniformity of Customary 
Law in regard to certain matters, which went far to prove that the 
rules thus evidence d owod their origin loss to tho peculiarities of 
race or religion, than to the constitution and needs of the village 
ss r stem. Thus, numerous cases proved that women merely took a 
life-interest in estate t < which they succeeded by inheritance, 
while the constant recurrence of the practice of childless proprietors 
appointing an heir from amongst their kinsmen, proved also that 
this was but a survival of the most ancient form of the archaic 
fiction of affiliation. A further period of five years, during which 
the subject of Customary Law 1ms received special atiention, lias 

aallod many doubtful points to be more accurately ascertained, 
.■ hilo it has confirmed in many respects doctrines previously de¬ 
clined. The time has therefore arrived, I think, when it is possible 
for an attempt to bo made' to arrange tho leading topics of Cus¬ 
tomary Luw In n few limply-worded propositions, embodying what 
is conceived to be rules that are generally accepted by both Hindu 
«nd Muhammadan*- alike, and noting’, ns exceptions, instances 
wham any divergence from tln.se rules has been found to exist. 
Tho following chapters are an outcome of a first attempt of this 
kind, and I hope they may not only be useful as focusing a it bin 
a narrow compass the present state of Customary Law in this Pro- 
unco, but al i in facilitating any future attempt to codify that 
l'i’v -an ultiinato possibility which I for one see no reason for 
supposing io be beyond tho hope of realization.! In saying this 
1 am quite alive to tho danger of reducing Customary Law to a 
condition of fixity in a semi-developed state of society, the effect of 

* Ih numbering wlu*! 1>< r.thnm said:—' /in qtti a tc vein* Jam fa 

iC.. 1 fjodi, n fait HU itV'i «i w. 

+ Neo uls > T upper's '( v.iWf:-./ J. ', Vol. I, 16 (rej,i\n ;. 
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hi< h is always to kinder the gradually operating- innate generation 
law by a process of natural development, independent of accident 
nd individual will, which best accords with the varying needs and 
pirit of a people tkus circumstam d. It ifl in this sense, as 
vigny explains, tlio 6ftcn misused passage of Goethe that “laws 
aro a fatal heritage, which, like a disease, trail their curse from 
age to age,” should bo understood, and not as expressing a general 
condemnation of positive law.* Nor do I wish to bo understood as 
advocating any immediate measure of the kind referred to. It 
ntay, indeed, be impracticable to do anything in this direction for 
801,10 years to come; but all I wish to maintain is the principle 
that here, as in every other department of law, our object should 
be to so mould our materials together as to form, at some futuro 
period, one harmonious body of law, as well known and as clearly 
defined a ' Statutory Law itself. Occasional divergencies would, of 
course, have to be \ vided for in dealing with a law affecting 
diverse tribes and races, as it may be concede 1 that Voltaire only 
expresses a cormuonplaco truth when ho observes “that the more 
\ast a State is in size and composed of different peoples, the more 
diiur-ult it becomes to unite all together by one and the same juris- 
noe ”t To soino extent this rfemat k c.f th 
is applicable to a largo Indian Province like the 3 hinjab, and I do 
not deny in fact. I h ive Fully experienced—tho difficulty to which 
10 Chides. Hut 1 think it may In* largely overcome by exhibiting 
ho points of difference, which, after all, aro not » numerous as 
night be oxpeotod, in the way I have adopted, as exceptions to 
general mibis branches as it wero o<. a parent stream flowing out 
ji ’ ailf * y 0t running parall l with and distinct from, tin* latter. The 
present compilation is, in fact, a supplement to, and as it. were a 
digest of the principles enunciated in, the larger treatise, w hich 
was the joint produ. i ion of. Mr. Justice Bunluok and my.- If ; and 
believe it will ho found t<» ei-brneo the h-adiu riuctplo.s • Ous- 
.nuu-y Law’, so far a* tin y hav«' y.. t been judjei iJlv uvrtnie.ed 
In order, moreover, to make tho work us oompl< te as pe? dble 
havo incorporated Die provisions of those Acts of the C 
vpplicable to t his Province which havo cor didat. d . uain branches 

* bk- I, kap. 11, 13. : ‘L< ^otugobnng,” pair- 42, Lwim, If ^ 

t tm lUai oi twfr 'i corner d? itiorudiw* , plus if , >? difin'* ,i i ; , 

> eumr par wu' mean fitrhprudi . flyfrb* <A i' Empk: de UimU\ tom II, XIII, 

(La lot?) page 144. 
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of the Civil Law, such, for instance, as the Punjab Tenancy Ac 
the Punjab Land Revenue Act, and the Punjab Laws Act, whic 
may be regarded as the first stops towards provincial codificatioi 
For the same reason I have been obliged in some places, where n< 
other guide was available, to refer to the doctrines of the Ilindi 
and Muhammadan Laws, as in the Chapter relating to marriage 
and prohibited degrees, concerning which custom has introduced 
but few, it any, innovations. 

My object, in short, lias been to collect and classify the materials 
for a future code ; and while I am fully sensible of the many diffi¬ 
culties involved in such an undertaking, and of the shortcomings 
of the present, crudo attempt, I have, at least, the consolation to 
know, in the language of the greatest of modern jurists, “that 
truth is not advanced merely by the absolute knowledge and ex¬ 
pression of it, but also by pointing and clearing the way to it, 
and by firmly set* bug the questions and problems on the solution 
of which all success depends. By this menus wo assist others to 
attain that end which it may not perhaps bo given to ourselves tc 
reach.”* 

Alter what has been said above, it is scarcely necessary perhaps 
to add the caution, that the propositions laid down in the following 
p iges are not intended to exclude but rather to aid judicial inquir; 
in future cases. It is important, however, that the design and ain 
of the work si, mid not be misunderstood. 

In conclusion I havo to oxpress my acknowledgments to tl 
learned Judges of the Chief Court for much valuable as- i- uu< 
they have kindly ala rd'*d no in the (. unpilntion of the woin ; an 
especially my best thanks are due to Air. Justice Plowdeu iVa h 
courtesy aha k 1 ing mtmy important manuscript noti 

of decisions at my disposal. 

W. H. R. 

bth Srptcmbrr, 1880 . 


♦ I)a*fi die Waleh it ; hi bios geforiet wird, indnn icir sis unmittelbae erlcn 
m:d am: spree hen, sondcru mwh indem wir den IVcg darn zng< n (Old / •htuu, in 
dig 1 t’tf. ... i Anfgabtn f* d tUlUn auf derm Losing alley Erfoy b<.n'd ; 
he 1 fen ? ' f rev, an das %<• :u geiangin, 'vetches * un> uieht gmaJ. 

\ oxy : A';/., (era in* hen tig in Jtdmischra Rerht Vorude } page L, Berli 

1810 . 
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CIVIL LAW FOR THE PUNJAB 

CniEFLY BASED OX THE 

CUSTOMARY LAW. 

i 

l 


PRELIMINARY. 


Cus’om in this Province is the first rule of deci¬ 
sion in all questions regarding succession, special 
property of females, betrothal, marriage, divorce, 
do wer, adoption, guardianship, minority, bastardy, 
family relations, wills, legacies, gifts, partitions, 
any religious usage or institution, or alluvion and 
diluvium 

Authorities,—Section‘2, Jfcegulatian XI l * :■>, ami Section 6, 

Act IV of 1*872. 

Explanation 1.—The intention of (hid section of the Punjab 
Laws Act is, that the primary rule of ision in nil questions 
relating to the matters specified 11 bo custom, whore a 

custom exists, and that the Hindu ;ml Muhammadan laws 
shall only bo applied o-hero m such customary rul - prevails. 
The section does not. prcsme that custom.is to govern tho 
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parties to tlie exclusion of the ordinary law, but it prescribes 
that it shall govern them in certain matters in the first 
instance, and though, except in certain cases* win re tho 
custom contended for is so general that it may be p resumed 
to exist (No. 39 P. E. 1884 (at p. 94, para. 1 from top)), tho 
person who alleges a custom contrary to some precopt of his 
personal law is, primd facie , bound to provo that custom 
(as in No. 47 P. E. 1900), tho regulation of this burden 
depends on a rule of procedure or evidence only in order to 
ascertain whether tho special custom does or does not exist. 
Tho rulo of decision remains tho same, and iu operation is 
merely suspended until the ascertainment of a fact, <.y., the 
existence of a custom. If a custom is proved, it must bo 
applied to tho exclusion of tho personal law; ii it is not, 
the second branch of tin rule must then receive effect 
(No. 119 P. E. 1888; No. 198 P. E. 1889 (at p. 703); 
No. 23 P. E. 1897 ; No. 94 P. E. 1898). Cf. No. T P. E. 
1890 ; No. G2 P. E. 1892 (at p. 235); No. 127 P. Ii 893; 
and GO P. E. 1895. 


Explanation 2 .— The customary law* of the Punjab is a un¬ 
written law, and the records commonly known a$ tho 
JUvaj-i-am no only evidence, the value of which varies 
conside rably, as to what that unwritten law is (per Phwden, 
8. J., in No 50 P. E. 1893; and per Eobertson, J., in 
No. 13 P. E. 1900 (at p. 50;). When based on suthenti- 
c ./oil precedents, tlio value of such records is great. But 
where tho Settlement Officer, charged with tho preparation 
of such records, lies “ shaped public opinion on must ques¬ 
tions in tho dilection in which he himself and others of 
J-Miger experience thought equitable f as Mr. Thorburn can¬ 
didly acknowledges be did in the Bannu distiict, the value 
of entries purporting to expound local customs is obviously 
reduced to zero. Aud it must, I fear, be added, that in the 
settlement records of other districts ulso, although we may 
not have a similar candid avowal with respect to them on 
the part of the Settlement Officer such as Mr. Thorburn 
supplfi s, identical influences would nevertheless explain 
nuiuy of the most dogmatic statements of alleged customs 
which occur in them, for which no precedents are eitt l amt 
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for which, probably, none would bo found to exist. Seo 
nlso Mr. Justice Robertson’s warning against placing too 
much reliance on more answers of village people as to 
custom, Customary Law of Laical Pindi , referred to in 
*0. 29 P. R. 1900 (at p. 100). In No. 108 P. R. 1900, the 
1 Rivaj-i-am was rejected because not supported by instances; 
and seo also in No. 89 ibid. 


ll<M*k 1.— By Muhammadan law no custojn opposed to the 
ordinary rule of inheritance has any force (N Cal. L. Reps. 
00.1). j ho Ilindu law, on the contrary, recognises custom 
ns 44 transcendent law.” 


nark 2. —In Yegard to Muhammadan converts the pre¬ 
sumption is that they follow Muhammadan law (I. L. R. 
X Bom. 1 ; XX ibid 53 ; 2 Agra 61 ; and 3 Agra 82). 
The burden ot proof lies on the party alleging a contrary 
UiLaii (I. L. R. XX Bom. 53). In the case of Hindu 
ivert8 co Christianity, the Ilindu law ordinarily ceases to 
vc any binding force upon the convert, but tho latter may 
ow by his subsequent conduct by what law he intended 
' ^e governed (Abraham v. Abraham , IX Moor. Iud. App. 
195). 

iirk 3. Jains, in the absence of a contrary custom, ore, 
a ^ Hindus, governed by the Mitacshara law (1. L. B. 'll I All 
J5). So also it has be«‘U held that Sadhs are bound by tho 
Hindu law in the absence of a special custom (I. L. R. Till 
All. 646). 






* 
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CHAPTER I. 

THE ESSENTIALS AND PEOOF OP A VALID CUSTOM. 


INTRODUCTION. 

I have elsewhere observed* that usages and customs, no 
than religions, undoubtedly descend by inheritance, and r 
one familiar with agricultural communities in the Punj .b 
will not be disposed to dispute the truth of this observa 4 >n. 
To the Jat agriculturist liis ricaj —the custom of his v 
tribe or family—is tbo only law which his limited intei 
capacity can comprehend. The Muhammadan and 
laws are, as a rule, as unknown to him as the langua^ 

‘which those laws are composed.t But what lias once sup d 
a rule of decision readily serves for another occasion, and 
by gradual 1 < petition the rule gains strength and sanoth , and 
finally acquires its binding force. The principle, moreover, 
of what Sir Henry Maine called "local contiguity ” seems also 
to produce a considerable degree of harmony in the' leading 
principles of the law thus generated, which is remarkable 
considering the heterogeneous elements of which 'village com¬ 
munities are composed. The British Legislature in this 
country has alwi > s shown a tender regard for native customs 
and usages. But it was not to be expected that a civilized 
European Power would give its sanction to every kind of 


* Scietteo of Jurisprudence y 3rd Ed., p. 19. 

t As a further illustration of how the law prevailing in a given community 
imiygovtrr nil peraous residing within that <oiriiumiity, referoiiM* may bo 
made to the Suri Borah Muhammadans of the T)handhuka Tal 'ka in Gujarat, 
who follow Hindu customs in mmters of succession and inherit unco (1. L. K. 
XX. Bom. 53). 
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usage, and thus limitations were introduced into the 
Punjab Laws Act which are consistent with the principles 
of enlightened government. The object of tho present 
chapter is, therefore, to state these limitations ; and the 
importance of recognising at the outset what are tho 
essentials of a valid custom, and how such a custom is 
ordinarily to he proved in a Court of Justice, cannot he 
exaggerated. 


1. A custom to be valid must— 

('0 n °t he contrary to justice, equity or good 
conscience. 

Authority.—Section 7, Act IV of 1872. 

Illustiutions :— 

1. A custom that a married woman may, without 
the permission of her husband, leave him and in his 
lifetime contract a second valid marriage with another 
man, is bad as immoral (II Bom. H. C. Heps. 117; 
1. L. R. II Bom. 110; VII Bom. H. C. 133, a. c. j.; 
No. 20 V. R. 1883; No. 78 P. R. 1881; No. 84 T. R. 
18S9; No. 49 P. R. 1890; No. 72 P. R. !s92). 

But tliero is nothing immoral in a casto custom by 
vhi' U divorco and re-marriage are permissible on 
mutual agreement, on one party paying to the other 
the expenses of tho latter’s original marriage (narisam) 
(I. L. R. XVII Mad. 4>9). 

2. So also a custom recognising a right of heirship 
in an illegitimate son by an adulterous intercourse is 
bad (1. L. It. II Bom. 140). 

3. A custom for a “ Khan Malik,” who is not a pro¬ 
prietor to levy marriage fees from 

Hindus, is an oppressive custom, and therefore illegal 
(jjtr Plowdeu, J., in No. 64 P. R. 18h0). 

4. A custom which any honest or right-minded nmi 
would deem to bo unrighteous, is bad aa unreasonabl' 
(Paxton V. Courtnr.y , 2 F. & F. 131). 
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o. A custom of tho gold laco weavers of Amritsar, 
whereby the employer of a workman becomes liable to 
tho previous employer of such workman for any balance 
duo to tho former for wages received in advance by tho 
latter, held to be unreasonable as opposed to equity, 
justice and good conscience (No. 49 I J . E. 1897). 

G. So also a custom that certain Churas of Kasur 
wore entitled to half tho value of skins of all animals 
dying in the said town, as against other Churas who 
actually disposed of I lie carcases, and would ordinarily 
be entitled to tho whole value of the skins, held to bo 
an unreasonable custom (No. 2 P. E. 189G). 

7. A custom for an association of women to enjoy a 
monopoly of tho gains of prostitution, is immoral 
(I. L. E. I Mad. 168). 

8. Aud for such an association of women to adopt 
girls with the view of bringing them up to prostitu¬ 
tion, is also immoral (I. L. E. IV Bom. 545). But see 1 
1. L. E. XI Mad. 393, and I. L. E. XIV Bom. 90. 

9. The practice of selling daughters for a considera¬ 
tion, is a bad custom (V Indian Jurist, 70). Compare 
No. 106 P. E, 1879. 

10. A custom whereby the proprietors are entitled to 
I of tho proceeds of sales of houses in villages as pro¬ 
prietary duos, is not contrary to justico, equity and 
guod conscience v No. 27 P. E. 1882), Compare 1. L. E. 
VI All! 17. 

11. A custom rewarding services by skins of all 
animals djing in a village is not unreasonable or 
invalid (No. 11 P. E. 1906). 

12. A custom by which one village has the right to 
cut brushwood in a neighbouring village for repairs 
to a water-course, is not an unreasonable one (No. 31 
P. E. 1882). 

13. A custom entitling each shopkeeper in a br./aar 
to use the land in front of his shop for stacking grain, 
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is neither unreasonable nor uncertain, nor oj^posed to 
public policy (No. 7 P. 11. 1899). 

14. A custom permitting a water-course to be taken 
through lands of a neighbouring village, subject to 
compensation to the proprietors of such village, is 
reasonable (No. 37 P: E. 1899). 

Id. But a custom by which the inhabitants of a 
particular zemindari claimed tin right of fishery in 
bhils In longing to the zemindar, held to bo bad as 
unreasonable (I. L. E. IX Cal. 698). 

16. A custom for the’ inhabitants of soveral adjoin¬ 
ing or contiguous parishes to exercise the right of 
recreation over land situate in one of such parishes, is 
bad ( Edwardes v. Jenkins 1896), 1 Ch. 308). 

17. A custom which allows a broker to deviate from 
liis instructions is unreasonable ["YIII Bom. II. ' '. 
I?ops. 19 (a. c. j.)]. 

18. A custom attributing to mere cohabitation all 
the legal effects of a marriage, thus confounding eou- 
cnbinago with marriage, is invalid (No. 29 P. I\. 1883; 
No. 49 P. R. 1890; No. 52 P. E. 1899). 

19. A custom by which the keeper of a brothel is 
entitled to anrceed to tlio estate left by her nvcfn\ is 
immoral and Invalid (No. 89 P. E. 1881; 1. L. E. 
XXI Cal. 149); r/*.,; however, No. 95 1*. E. Is >4; 
No. 166 P. E. 1888 ; No. 02 I\ E. 1892 ; and No. 52 
P. E. I :?93 (P. C.) ns to customs governing succession 
to t -tat 's lott by prostitutes. 

20. A custom validating the sale of a religious 1 1 ust 

or is invalid (L. E. IV Ind. App. 76; I. L. (*. 

VI Mad. 76; No. 106 P. E. 1892: I. L. E. XV Mad. 

1 S3), 

21. A custom recognising the right of a person ^] l0 
had abetted the murder of a relation to inherit •, h- 
relation’s property, would bo against public policy and 
void (No. 74 P. E. 1900). 


MIN/STftj, 
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(£) not have been declared to be void by any 
com potent authority before the passing of the 
Punjab Laws Act, i.e., the 28th March, 1872. 

Authority.—Section 7, Act IV of 1872. 


(c) not contravene any express law. 

Authorities.—Perry’s Oriental Cases, 110; 3 T. R. 271 ; 
fr. 20 D. 11, 7; 2 Moo. I. A. 441 ; 51 L. J. 295 
Cfymc.; I. L. R. Y All. 260 ; 9 Q. B. Dn. 516. 

Illustrations : — 

1. A custom disabling tenants at will from claiming 
compensation for improvements contrary to the terms 
of the Punjab Tenancy Act (No. 73 P. R. 1870). 

2. Or over-riding the provisions of the Limitation 
Act (I. L. R. Ill Bom. 174). 

(d) be ancient, certain and invariable. 

Authorities.—W. R. for 1864, page 39; 10 Suth. TV. R. 35 
(P. O.); 15 Suth. TV. R. 47 fP. C.) ; 1. L. R. I Cal. 195 
(P. C.); XII Ben. L. Reps. 396 (P. C.); X Bom. H. C. 
241; XI ibid 249; Revenue Rules sanctioned by Punjab 
Government iindgcAi % XXXI of 1871, Section 1 1 (Clauses); 
Ilur Pushadx. Shea Dyal ( 1870 ), Privy Council Judgments, 
by Baldeva Ram Dave, p. 51 ; L. R. XXVI Ind. App. at 
page 57 ; I. L. R. I All. 440; II ibid 19 ; XIV Alud. 420 ; 
No. 52 P. R. 1868 ; No. 21 P. R. 1900. 


Illustrations :— 

1. A custom that lands shall descond to tho most worthy 
of tho owmr’s blood without making any provision as to 
how the selection is to be made, is void for uncertainty. 

2. A custom to throw earth and stones in heaps upon 
land near to a certain place, is void for uncertainty (1 TViis. 
63). 

3. A custom to contribute towards a rato according to 
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one’s own ploasure, is Lad as not being obligatory [1 Blk. 
Comment.'by Stephen (61)]. 


'Explanation 1.—In dealing, however, with classes like Hindu 
Juts or Muhammadan converts from Hinduism, who are not 
so firmly bound L} r either the Shastras or the Shara as 
Hindus or Muhammadans proper, it is not reasonable to 
require the same stringent proof of special custom as in 
cases where an alleged custom is admitted to ho an excep¬ 
tion to a positive written law, which is otherwise applicable 
to the parties* It would be suflicient perhaps to require, in 
the language of Ihibaut (Syst. de Pand. P., Section 1<> , 
that “a majority, at least, of the community look upon the 
rule as binding, and that it is established by a series of well- 
known, concordant, and, on the whole, continuous instances’ 
(XII Bom. H. C. Hops. 316, 317, and 322). Cf. 1. L. H. 
XYI All. 221. 

Explanation 2.—Mercantile usages do not need the antiquity, 
tho uniformity or notoriety of custom. It is sufficient if they 
are so well known and acquiesced in that it may be reason¬ 
ably presumed that tho parties contracted with roferenco to 
them (7 Moo. Ind. App. 263; 12 ibid 361). But every such 
custom must b** certain nd reasonable, and so universally 
acquiesced in that everybody in tho particular trade knows it, 
or might know it if lie took pains to inquire (XII Ind* Jur. 
at p. 339). 

2. Customs may either bo general or special. 

Explanation 1.—A general custom is one which is common to 
an}' con v. derail - class of persons (Section IS, Act I of 
1872). 

Ix-lustratto vs:— 

1. Pre-omptiort is a right which is presumed to exist in 
all village communities (Sect. 10, Act IV of 1872. ns 
amended). 

2. So also the general custom in agricultural communities 
of the Punjab is against the power of a Kun- in to sell tho 
site of the house in his occupation (No. 3 P. R, 1879). 
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3. The light of the -widow of a soilless proprietor to 
succeed on a life-tenure to any estate or share to which her 
husband would havo succeeded (No. 20 P. R. 189o). 

Explanation 2.— Whore a custom is found to prevail in other 
similar adjacent villages, it may be presumed to prevail in 
the particular village to which the parties belong, unless and 
until the adoption of a different custom in the particular 
village, or failing such proof the general prevalence of such 
rules, or such opposing custom in other similar adjacent 
villages, is proved (I. L. R. V Bom. -182). But sec No. 17 
P. R. 1895 in regard to strict proof of a right of pre-emption 
of property in a town. 

Explanation 3.— A special custom is one which is applicable to 
the inhabitants of a particular place, or to a particular tribe, 
sect or family. 

Il.Ll’STKVriONS : — . , 

1. The exclusion of widows amongst the Arnnuli .Tagirdars 
(No. 40 P. R. 1809), and amongst the Mandols of lvarnal 
(13 P. R. 1875). 

2. Auy special rulo of descent declared by Government to 
prevail in any family or families of assignees of land revenue 
(Section 8, Act IV of 1872). 

3. A custom prevailing amongst Jats of Ajmoro, whereby 
a member of that community marrying a widow is bound to 
recoup expenses incurred by the deceased husband’s family 
on bis marriage (I. L. R. HI All. 385). 


3, A custom may be proved or disproved in any 

of the following ways:—* 

(Vi By tlio opinions of persons likely to know ot 
its existence, or having special means of 
knowledge thereon (Sections 48 and 4J, 
Act I of 1872), Of. 1. L. II. XX\ I Cal. at 


page 187. , , 

(b) By statements of persons who are dead, or 
V whose attendance < annot be procured without 
unreasonable delay or expense, provided they 
were made before any controversy as to such 
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custom arose, and were made by persons 
who would havo been likely to be aware of 
the existence of such custom if it existed 
(Section 32, Clause 4, Act I of 18T2). 

(c) By any transaction by which the custom in 
question was claimed, modified, recognised, 
asserted, or denied, or which was inconsistent 
with its existence (Section 10, Act 1 of 1872). 
(i d ) By particular instances by which the custom 
was claimed, recognised or exercised, or in 
which its exercise was disputed, asserted or 
departed from (ibid), to be ascertained from— 
(1) village oral traditions; (2) written memo¬ 
rials, such as the wajib-ul-arz or the rivaj-i-am* 
[Section 35, Act I of 1872 ; I. L. R. It All. 
870; compare VI Cal. Reps. 593 and 1. L. R. 
V Cal. 744 (P. C.); I. L. R, XV Cal. 233]; 
and (■>) judicial decisions (I. L. R. X All. 
585; XXIV Bom. 591; No. 178 P. R. 1889). 


Explanation 1.—Whore it is sought to establish the existence of 
a custom, modifying or varying the general law, the kind of 
evidence that ought to bo regarded is evidence showing that 
the right claimed by custom was moro or less contested and 
the coutest abandoned by somo ono who, if the custom had 
not existed, would have been entitled, or evidence showing 
that generally in the district the custom was followed to tho 
exclusion of persons who, if it had not been for the custom, 
would presumably have enforced their right under the 
general law (I. L. Ik XVI All. 221). 

Explanation 2.—Ther«> should be su<h a multiplication or aggre¬ 
gation of instances as establishes a tangible recognition „ l 
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the custom as obligatory (I. L. B. Ill Bom. 34 and ibul 
297. Compare XII Bom. H. C. Reps. 317). 


4, No mercantile usage or custom can vary or 
contradict the positive stipulations in a written 
contract. 

Authority . —Per Story, J. .The Schooner Reside, 2 Sum. (U.S.) 
667; Section 92, Proviso 5, Act I of 1872 ; VII Ben. L. 
Beps. 682 ; VHI ibid 459 ; 15 Suth. W. B. 501. 


5. A custom may be abrogated by a custom. 

Authority.—As tlio will of tho community establishes 'custom in 
the iir.st instance, so the same community may by the 
expression of its collective will, evidenced by long usage, 
abrogate it Recording to the maxim cujus est instituere ejus 
est abrogare . See also Brown on Usages, p. 16. Compare 
XL! Bom. H. C. Beps. 316, 317, and 322; and I. L. B. 

IV Bom. 545. , v 

Illustration : —. s 

A particular rule of descent once prevailing in a family \ 
may bo destroyed by discontinuance (I. L. E I Cal. 180). 

Explanation.—But the mere non-cxerciso of a discretionary 
* right, existing by custom, in certain cases, does not neces- 
' sarily prove that the right itsedf has been abrogated by a 
different custom (N* . 12 ) P. B. 1879 ; Xos. 92 and 931 . E. 
1880; No. 8 P. R. 1881 ; No. 85 P. B/1882; Nos. 87 and 
119 P. E, 1881 ; No. 40 P. B. 1886;. No. 124 P. B. 1888). 

Benin rk.— The production of a later record of rights, con¬ 
taining entries opposed to an earlier ono is some proof of a 
change of custom, but is not conclusive on the question 
whether tho earlier custom has, iu fact, been abrogated 
(No. 8 P. B. 1892). 
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CHAPTER II. 

SUCCESSION AND MAINTENANCE. 


INTRODUCTION. 

There arc four leading canons governing succession to an 
estate amongst agriculturists: first, that male descendants 
invariably exclude the widow and all other relations; second, 
that when the male line of descendants has died out, it is 
treated as never having existed, the last male who left 
descendants being regarded as the propositus (140 1 . It. 
1880) ; third, that a right of representation exists, whereby 
descendants in different degrees from a common ancestor 
succeed to the share which their immediate ancestor, if alive, 
would succeed to; and fourth, that females other than tbo 
widow or mother of the deceased are usually excluded by 
near male collaterals, an exception being occasionally allowed 
in favour of daughters or their issue, chiefly amongst tribes 
that are strictly endogaraous. 

In the case of several sons the ordinary ride is, that they 
take per capita and equally, primogeniture not being recog¬ 
nised except in the case of ruling Chiefs or Jagirdars whose 
ancestors were ruling Chiefs, or in regard to the suctv^ion to 
the post of Lamberdar. Uut sometimes an eldest son is 
allowed au extra share, and amongst some tribes divi ion iu 
the ease of sons by dilferent wive is p< < ' r/jt .. ; these, how¬ 

ever, are exceptional coses, and persons who claim a right of 
this kind must bo required to prove that it is reengnh <d by 
the customary law applicable to them. In a e* utost between 
relations of the whole and the hdlf-blood the deoision will 
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largely depend on tlie mile followed at the distribution of tbo 
estate on the death of the common ancestor, which will give 
rise to a presumption in favour of the continuance of the rule 
then adopted. 


6. Sons arc first entitled to the inheritance, 
whether the deceased was joint with others or not. 

Remark 1*—A son cannot by custom enforce partition of 
ancestral immoveable property during his father's lifetime. 
No. 1 P. P. 1S67 (Muhammadans of Rawalpindi); No. 113 
T. E. 1886 (Brahmins of Siulkot); No. 10Q P. E. 1888 
(Brahnu is of Lahore); No. 105 P. E. 189*) (Hindu hajput 
agricult urists of Ambalu). Of. No. 112 P.R. 1891 (page 519); 
No. 90 P. E. 1892 (per Plowden, J., at page 311); and 
I. L. E. XIII Bom. 531 (as to Khoja Muhammadans). But 
unde* Hindu law property in an ancestral estate is so con¬ 
nected with a right to partition as not to exist independ idly 
of such right (L. P. XV Ind. Ap. 51). 

Remark 2.—Where a. man leaves malo and female issue, the 
sons exclude daughters. No. 52 P. P. 1888; No. 113 P.3:. 
1886 [Brahmins of Sialkot); No. 109 P. P. 1888 (Brahmins 
of Lahore;; No. 105 P. P. 1895 (Ilindu Rajputs of Aiubala). 
But sec No. 56 P. P. 1879 (Joyis of Lahore), where, the 
parties being Muhammadans living in ft city, tho onus of 
proving a custom excluding daughters was laid upon tho 
person alleging it, nnd No" 36 P. P. 1889 (Pathans of Sirsab 
So in regard to Mulu nmadan carpenters in Multan City, 
there being no definito custom proved, tho Muhammadau 
law of succession was followed (No. 47 P. P. 1900). 

7. As n, general rule, sous, -whether by the same 
or different wives, share equally. 

Authorities.—No. 101 P. R. 1S79. Cf. Wilson’s Code of Tribal 
Custom for Gurgaon District, printed in Yol. II, page 13S. 
of Tapper’fl Customary Lau\ 
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emaiiv J*—Sometimes an eldest son is allowed an exha 
shard* but the general rule is as stated in tlio text (No. 02 
1. It. 1868). Cf. No. /7 P, E. 1892. In Oudh a similar 
custom, under the name of hag Jetharnsi , prevails in zemindari 
villages (I. L. E. XN Cal. 45). 


liemark 2.—Tho normal custom in the Punjab is undoubtedly 
division according to tho Pagvand rule, where tlio sons are 
units, while tho Chundavand , where the wives are the units, 
is an exception which requires special reasons to account lor 
it (No. 46 P. E. 1897; No. 74 P. E, 1898; Nos. 12 (at 
page 82) and 22 P. E. 1899 ; No. 29 P. E. 1900). Cf 
Tupper’s Customary Law, Vol. II, ] ago 202. Even in thoso 
tribes iu which the Chundavand rule at one time prevailed, 
the custom has in more recent years been undergoing trans¬ 
formation, the Pagvand distribution being gradually sub¬ 
stituted for the former (No. 134 P. E. 1892). 

(a). Instances amongst Sikh Jats and other tribes. — 
No. 1228 of 1871 (from Ludiana) ; No. 340 of 1871 (from 
Pirozpur); No. 855 of 1872 and No. 25 P. E. 1&73 (Multan 
Aroras): No. 65:* of 1875 (from Gurda>pur); No. 62 of 1868 
(Jalandhar Pedis); No. 1056 of 1877; No. 34 P. E, lb79 
(Oats of Eupar); No. 1126 of 1880 (Gaul Jats); No. 101 
P. E. 1879 and No. 125 P. E, 1884 (Sindhu Juts of Moglui 
lohsil); No. 172 P. E. 1882 (Mahmars of Ludiana); No. 81 
P. L. 1881 (Acharjut of Bbawuni in Hissar); No. 127 P. E, 
1884 iSindhu Jats of Jagadri, Amballa); No. 63 IV E. 1SS5 
(Sindhu Jats of Kot Jograj, Gurdn^pur); No. 62 P E. 1885 
(Padda Jats of GurdaspJt) ; No. 46 P. E. 1897 (Jhatvar 
Jats of Amritsar) ; No. 12 P. 11. 1S99 (Katavia Jat > of 
Eohtulc). 

.' ■ Instances amongst Muhammadans. —No. ;29 of 187] 
(6 uui/a! ) No. 524 of 1808 (/iVi/rnv in Jalandhar); Ni. 1C1 
of 1887 ; from PenJjawur'; No. 8 P. U. l870 (S:iuhpnr^ wa n*' ; 
tlie TurkluJis. Turins, Dila/uks. Dhunds, anil Tanaolis in 
Hazara 'vide S> i tlooient Beport, jingo 30.*>); No. 178 1\ If, 
1888 ( Sunt/kara Jats); No. 82 V. V.. 1887 {Sayadsof Bolitnk); 
No. 11 P. R. 1889 ( Dngars of Firozpur); No. 35 P. B. j 8b9 
(Palhans of Amritsar). 
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Exception 1, amongst Hindu Jats.—No. 1160 of 1877 ( Kolair 
Jats in Amritsar. District); No. 101 P. R. 1879; No. 18 
P. R. 1886 ( Aula/ch Jats); No. 53 ibid (Samoan Jats); No. 63 
P. R. 1885 (Sindhu Jats); No. 134 P. R. 1892 ( Randhawa 
Jats of Ajnala); No. 84 P. R. 1893 (Samrai Jats of Buttala); 
No. 119, ibid; and No. 31 P. R. 1894 (Ghumman Jats in 
Sialkot District), following tho Chundavand rule. 

Exception 2, amongst Muhammadans.—Sayads, Koresliis, and 
Pnthans of the Shahpur District (para. 19 of Minute by tho 
Lieutenant-Governor on tho Settlement Report) also follow 
the Cimndavand rule, or division per stirpes ^ and so do the 
UtmanzaLs, Turks, and Sayads in the Hazara District (vide 
Hazara Settlement Roport, page 305); the Muhammadan 
Chibhs of Gujrat (No. 77 P. R. 1885); and certain Muham¬ 
madan families in Yusufzai (No. 51 P. R. 1889). 

Remark.—The rule of primogeniture only prov^ils in families 
of ruling Chiefs, or of Jagirdars whose ancestors wero ruling 
Chiefs ; but in some cases the eldest brother is allowed a 
somewhat larger share than his younger brothers (No. 62 
P. R. 1868). See the rules framed under the Hazara Settle¬ 
ment Rules for succession to jagirs, quoted at page 281 of 
the Settlement Repoit for that district. In Lahoul primo¬ 
geniture prevails in the Lhukur fainilit [vide Air. (now » s ir 
James) LyallV Settlement Report of Kiuigra, para. 142]. 

8 . The share of a son who predeceased his father 
descends to his son, and the son of such son. 

Authority 1, amongst Hindus.—No. 59 P. R. 1869 (Juts, Gurd- 
aspur) ; No. 63 P. R. 1871, at page 170, per Campbell, J. 
(Rajputs of Amritsar ; ; No. 71 P. R. 1882 (Makajans of 
Knrnal); No. 39 P. R. 1884 (Agarwal Banius of Gurgaon)'; 
No. 148 P. R. 1890 ( Aroras of Dera-Ismai 1-Khan). 

Remark.—The right of representation is said to prevail 
amongst all tribes iu the Gurgaon District (Tupper’a Custo¬ 
mary Jaw, Yol. II, pages 101, H0-MI reprint), amongst 
Muhammadan tribes in the Dera-Tsmail-Khaii district [ dud, 
p-,ge 247, para. 9), and in the Dera-Ghazi-Khan District 
(ibid, page 256). 
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Authority 2, amongst Muhammadans.— No. GO p. p. ]g- s 
(Sayads of Rulitnk) ; No. 80 P. E. 1882 (. Palhans of Attack) • 
Iso. 2 G r. B. 1885 (Muhammadan Ranjha Jats of Bliera). 


o). J lie widow of a sunless son who predeceased 
'V s hdher, is, in some tribes, permitted to succeed to 
ns share, but the right is not generally admitted, 
and the onus of proving it lies on the widow who 
asserts it to exist. * 


Authorities in favour of a son’s widow’s succession to his share. 
No. 570 of 1872 (Afghans in Gurdaspur District;: No. 872 
of 18G!> (Muhammadan Ruj'puts in Hoshiarpur); No. G2P.K. 
1889; No. 7.» P. E. 1888 ( Varaitch Jats); No. 8 P. E. 1889 
(Gujars of Oujrat) ; No. 2082 of 1881 (Brahmins) - No. 23 
1. E. 1892 i Gorewaha Rajputs of Hoshiarpur); cf. also 
N- 20 P. E. 1895; No. 50 P. E. 1897 (Muliammadan 
Rajputs of Lahore). 


Contra. No. 432 of 1809 (Muhammadan Jats of Jalandhar); 
^o. 20 P. E. 1872 (Hindus of Delhi—a case decided under 
Hindu Law); No. 02 P. E. 1889 (Chimbah Jats of Siulkot); 

mow 8 **' J ‘‘ 1800 v%"»* 0| Delhi District); No. 93 1\ Rj 
18.(1 (Juts of Hoshiarpur : No. 97 ibid (Katana Gujars of 
uji.it), No. 1151 .E. 189$ (Hindu Mah tons of Ilosliiarpur); 
No - 9 P. E. 1895 (Pan,can Jats of Tarn Taran ). 


10. Stop-sons (pickings) as a class arc not entitled 
0 succ eed to the estate of their step-fa liter, in the 
presence of mule collaterals, even where tlu-v have 
ong Jived with, and been brought up by, their >tcn- 

" COUatmils iM llle family If 

Authority.-No. „ P. a , s;3 . c „ ml „ ro No „ M2 o{ 

; No. 1074 of IssofMuh.nuoada.i,)'. 
and Mr. (now Bir James) LyaU’a Sefetlc ’ 

Ivangra District, para. 74 ; No. 1114 of 1881; No. 95 p p 
1391 (Jats of Eohtak); No. Ill P. E. 1893, 

R. 
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^Remark 1.— But a step-son is at times permitted to be mado 
an lieir by appointment [No. 98 P. B. 1884 ( Badhal Juts of 
Ludiana)]; No. 23 P. It. 1886 (Sindhit Jats of Chunian). 
In No. 38 P. P. 1890 (Dhariioal Jats of Firozpuv), a step¬ 
son’s son, who was also a remote collateral, was held to have 
been validly appointed heir by a childless proprietor. See, 
however, cases quoted in Bemark 1 to Section 35, page 43. 

Itemark 2. — Ill some tribes a gift to stop-sons is permitted 
(No. 95 P. B. 1892), but not in others (No. 120 P. B. 1892 ; 
No. 141 P. B. 1889 ; No. 122 P. B. 1894). 

11 . In the absence of male lineal descendants the 
widow of the deceased ordinarily succeeds to a life 
estate. 

Authorities.—No. 20 P. B. 1867; No. 54 P. B. 1867 ; No. 27 
P. B. 1868 ; No. 5 P. B. 1868 ; No. 30 P. B. 1868; No. 87 
P. E. 1868; No. 1079 of 1876; No. 95 P. B, 1879 ; No. 34 
P. B. 1880; No. 192 P. B. 1883; No. 102 P. B. 1884; 
No. 89 P. B. 1886; Nos. 82 and 85 P. B. 1887; Nos. 24 
and 114 P. E. 1893; No. 59 P. B. 1894; No. 20 P. B. 1895; 
No. 11 P. B. 1896. 

Exceptions.—The Sikh Sirdars of Arnauli (No. 40 P. B. 1869) 
and of Lodhran ! No. 16 P. B. 1890); the Mftndals of Karnal 
(No. 13 P. B. 1875); and the Banas of Manaswal, in 
Hoshiarpur (No. 52 P. B. 1886), exclude widows. See also 
No. 30 P. B, 1868. 

Keiliark 1.* -In No. 17 P. B. 1891 a special custom was t 
up in the case of a Brahmin family of Pehoa, that in the 
division of Birt income a widow succeeds to her deceased 
husband's dues equally with eons, but the custom was not 
held to be proved. 

Bemark 2.—Ainongst the Hindu Bajputs of the IToshiarpur 
Distri' I; a widow in possession of her husbnnd’aestato succeeds 
to his collaterals in the am.:- way ns her deceased husband 
would have done, if living (Nos. 116 and 177 P. B 1889; 
Nop 56 and ! 11 P. B. 1891). See also No. 133 P. B. 1893 
(1 udu JaU of Ajuala) But this right is exceptional, and 
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a custom in support of it must bo proved to exist (No 77 
P. B. 1893). v 

llemark 3.—As to the effect of unchastity in excluding wife 
from succeeding her husband or in divesting widow of her 
estate, see para. 31 post. 


Remark 4.— As to the nature of a widow’s life estate under 
Customary Law, a* No. 9 P. E. 1899. And under Hindu 
Law, sec I. L. E. IV Allah. 532; and XXIII Cal. (P. 0.) at 
page 772. 


. ^ 1 * there are two or more widows they succeed 

jointly. 

Authorities.—No. 59 P. E. 1809 ; No. 22 P. E. 1889 ; No. 128 
1’. E. 1893. Compare 9 W. E. 23 P. C. and III Mad. H. C. 
Ecp. 421. 

13. On the death of one of two co-widows the 
survivor takes by survivorship, even if she has 
re-married by Karewa , provided such ro-marriugo 
has not caused a forfeiture of her own share. 

Authorities.— No. 4 P. E. 1880; No. ISO P. E. 1882; No. 25 

y. B. 1888; No. 9 P. E. 1891 (Eov.); and No. 128 P. E. 
1893. 

. 14. 1 he circumstance that tlio husband was 

joint in estate with others, does not ordinarily 
deprive the widow of her right to succeed to his 
share. 

Authorities.— N > .0 E. 1,’. 1807 Awans of Ludinnn'': No. 98 
P. R. 18G!» and No. 2H P. It. IS70 .Hindu Juts of Amballn ■; 
No. 951 of 1K73 (Hindu .Tats of Oujranwnlu ; No. 1-19 

P. E. 1888. Of. Tapper’s Ci Aow n/Law, Vol. II, page 144 
Ana. 5. xn, 

Exception.—Amongst Basal Banias of tho .Tnlandflmv fit v a 
widow is not entitled to suceeftd to tor hnotond’s ehare hi 
property jointly acquired by him and his brothers (No 103 
P. It. 1891). 

o 2 
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15. 13lit where a widow is permitted to succeed 
to her husband’s share in a joint estate, she cannot 
ordinarily claim partition so as to constitute herself 
solo owner, though she may at times obtain a 
separation of the share to secure her a full partici¬ 
pation.of the profits. 

Authorities.-r-No. 5 T. P v 18C\8 (Muhammadans) ; No^O.3 P. P. 

1869 (Hindus); No. 28 P. P. 1870 ^Hindus); No. 954 of 

1870 (Hindus;; N{\22 P. P. 1878 (Hindus of Lahore); 

NoNllG P.qlJ. 1«79 (Hindus); No.^156 P. P. 1879 
(Muhammadans^ No.. 65 P. P. 1881 (Muhammadans); 
No. 104 P. P.\1^81 (Muhammaduns) ; No. 95 of 1886 
(Hindu Jats). % N 


Kciliark. —As to the conditions under which a widow should 
be permitted to obtain separate possession of a share, scc[ 
I. L. P. IX Cal. 250-1 ; and No. 11 P P. 1895 (Pev.), and 
' eases quoted in Fxpl. to para. 16. 

lu. In- the pros* nee of a male descendant of the 
deceased his widow is ordinarily only entitled to 
~nitable maintenance, whether such descendant is 
the ksuo of the surviving widow or of another witc\ 

Authorities.—No. 11 P. P. P c 2 ; Dillan Jats); No. 121 of 1884 
( Ro Julia Jats) ; No. 381 of 1886 (Rajput* ; No. 107 P. P. 
1886 (Muhammadan Arains of Fhpozpur); No. 17 P. P. 
1891. 


Explanation.— Put in some cases where the hostility of tho sons 
seems to render such a courso advisabl y a separate portion 
of the estate is allotted to the widow in lieu of maintenance 
No. 11 P. P. 1882: No. 381 of 1886; No. 60 P.P. 1895; and 
No. 11 P. Iv. 1895 Rev.)). And where the sons partition the 
estate, unless provision were made for tho widow’s mainten¬ 
ance, she would be entitled to a share. C'f. I. L. P. IT I All. 88 ; 
XV Cal. 292. 


Exception.—Accord iig to the custom of Arains in the village of 
Faizpur Klmrd, a v, dow i9 entitled to share her husband’s 
estato on alife-Unure with a non by another wife (No. 1161 
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of 1873). A similar custom is said to prevail in the Gurgaon 
and Sirsa Districts. 


Remark. —A claim to maintenance on the part of a widow 
cannot he defeated by showing that she was entitled to a 
provision under hor husband’s will, which she was at liberty 
to enforce, because the widow could not be compelled to 
enforce a testamentary provision in lieu of her claim to 
suitable maintenance (I. L. E. XIV Bom. 190). But query, 
whether the provision made by the husband might not bo 
regarded as a good indication of what a suitable maintenance 
would bo for the widow, where at least it was not shown that 
the provision was manifestly insufficient? 


17. Such maintenance is a charge against the 
whole and every part ol' the husband’s estate, and 
is enforceable against the heir in possession, or those 
claiming under him. 

Authorities. —No 7 V. R. 1871. Compare IV Bom. II. C. Reps. 

73, a. o. p j YIU Ban, L. R< .. 22 i } II Agi fi. O.E< p, IS . 

23 AV. R. 100; I. L. R. VI Mad. 83; XVII ibid 362. C'f. 
also Section 39, Transfer of Property Act of 1882. * 

Explanation. Arrears of maintenance, ns well ns a prospective 
allowance during the widow’s life, shall ho deemed to bo 
a “charge”, within the meaning of this section (I. L. It. 

V Bom. 99). 

Itemark 1*—It is the more approved practice to award n fixed 
annual sum by way of maintenance than to upponion a 
share of the income ol the estate I. L. E. II All. 777). 

Jfcom h i'lv 4 *.— -V Court v ill not allow t)o heir to rocovor family 
property IV. m a widow entitled to be maintain -.1 out Of it 
without, first a-vu ring a prof .*r mninten nee for her Jammibdi 
v. Mychand, 1\ J. 1883. png.- 18, followed: Yeilutoa y. 
£hima»y.ur(fa , I. J,. E. XVIII Bom. |.vj\ 

18. It is also cn fore * able against a purchaser y 
value with notice of the widow’s claim, provided 
the property was not mid in order to pay debts (not 
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incurred for immoral purposes) of her husband, or 
of his father or grandfather, or for the benefit of the 
undivided family, or to satisfy a former decree 
obtained by the widow herself for maintenance. 

Authorities.—As in para. 17 and I. L. B. II Bom. 494 ; Iso. 190 
P. B. 1889. Cf. I. Ir. E. XT III Bom. 679 ; XVII Mud. 
268. See Mad. L. Journal for 1895, page 278. 

Remark .—In an early Allahabad case it was held that the 
widow could also claim a right of i osidonce in tho family 
dwelling-house, and assert such right against the purchaser 
of such house at a sale in execution of decree against another 
member of her husband’s family (I. L. E. Ill All. 850). 
But this decision, although cited with approval in No. I l l 
P* B. 1884 and No. 10 P. E. 1889, has been dissented from 
in No. 89 P. E. 1896 and in I. L. B. XLL Mad. 260. 

19. But not against a bond fide purchaser without 
notice, unless fixed and charged by decree of Court 
or contract on particular property. 

Authorities.—I Ail. H. C. Ttopa. 275; XII Boin. n. C. Hops. GO; 
20 W. It. 120; oml I. L. II. 1 Cal. 065; IV All. 20G; 
XI Cal. 102; II 3ioni. -101; XVII Mad. 2GS. Compare 

Section 39 of Act IV of 1882. ' 

» ' 

»' , 

20. r l 'lie charge i* not defeated by a forfeiture 
of the ( date to Government for her son’s disloyalty. 

Authority.—7 W. It. <17 (I\ C.). 

* 

Nor by any agreement made by the wife with the 
husband in his lifetime. 

Authority.—I. L. II. V Bom. 99. This case was cited with 
approval (but on >nuiher point, in No. 84 P. It. 1883. 

Remark. -As regard i tt wife's claim to maintenance it is 
conditional on her obedience and willingness live with 
her husband, unless his conduct is such as to release her 
from such an obligation (I. L. E. XXV Bom. 77). 
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]>ut is sometimes forfeited upon proof that tho 


widow is leading an unchaste life. 


Authority.— No. 34 P. R. 1893; I. L. P. XVII Cal. 674; 
XIX Mad. G; and XV AIL 382. Cj\ Tupper’s Customary 
Law , Vol. II, page 144, Ans. G. 

Remark. —It is to bo observed, as pointed out by tlieir Lord- 
ships of tho Privy Council in Jloniram Kalita v. Keri 
Kolitani , I. L. P. A” Cal. 77G, tli it the right to receive main¬ 
tenance is very different from a vested estate in property. 
Thus it may well bo that where tho widow is not entitled to 
succeed her l ight to maintenance i3 dependent on her leading 
a chaste life (No. 34 P. P. 1893). Put query, whether a 
bare subsistence allowance, sufficient to keep her from actual 
starvation, would not bo allowed in any case by general 
village usage? Cf. Nos. 32G of 1378 and G60 of 189G. 
The weight of authority would seem to be against any 
maintenance being allowed under Gri< t Hindu law 1. L. P. 
XVII Cal. 674 ; XIX Mad. G ; XV All. 382). 


SI. The widow’s right to maintenance is not 
dependent on residence with the husband’s family. 

Authority.—Mayne’s Hindu Lav, Section 381 ; I. L. P. XIV 
Bom. 490 ; XXI Cal. G83 (at page 692). 

Provided that the widow does not reside separately from lier 
husband’s family for immbral purposes, and that the family 
property is not so small as not reasonably to admit of an 
allotment to her of a separate maintenance 1. L. P. Ill 
Bom. 372). Sue also IV i7»/7/ 261. 

Exception.— fn the.Gurgaon and Si ran Districts it i believed 
that local custom does not sanction, tho widow's claim .o 
maintenance whuro she refuses to live wifli the husband’s 
family. 


22. In default of male lineal descendants and of 
a widow, the mother of the deceased succeeds (n i( 
life-interest, provided she luis not re-married. 
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Authorities.— Nos. 11 and 37 P. E. 1870; No. 95 P. E, 1882 
(Gujars of Gujrat,; No. 49 P. E. 1883; No. 13.3 P. E. 1881 
(Gharbari Go sains of Kangra) ; and No. 89 P. E. 188G 
( Ku ssuria I\i th a n a ). 

Remark 1. —It is believed that village custom generally 
recognises the mother’s right of succession in preference to 
that of the male collaterals or married daughters, except 
where* the latter have lived with the deceased father, and 
their husbands have been treated as Ghar-Jaxpais or Khana- 
Damads (see Tribal Law in the Punjab , page 59, Ch. II, 
§ 10 jj) 9 and pago 60, § 11). She succeeds as the widow of 
her son’s father, whom she would have succeeded if there 
had been no son to stop or postpono her succession. Put if 
the* mother has married again she is excluded by the male 
collaterals of her son (No. 117 P. E. 1888). In preseuce of 
the widow of the deceased owner his mother is only entitled 
to maintenance (No. 11 P. R. 1895). 

Remark —The right of a mother to succeed to her sou’s 

share, he having died during minority, in the deceased 
husband’s estate, in the presence of a sou by another wife, 
was raised in No. 341 of 1880, but upon a remand for further 
inquiry it was ascertained that in such a case the step-mother 
was only entitled by local custom to maintenance. According 
to the loading authorities of tlio Mitakshara School, both 
mother and step-mother are equal sharers with the kousou a 
partition (I. L. E. All I Cal. 537 ; XIII ibid 39 ; XVII 
Bom. 271 (at page 287}). 


Remark 3* —AVhoro a man was succeeded by his minor son, 
who subsequently died while still a minor without i ue, it 
was held that his grand inotlur, who would have suu eedod 
her husband if ho had died without issue, wu.* entitled to 
succeed in preference to the hoy’s granduncle (No. 171 
P. E. 1888). This decision proceeded on the general prin¬ 
ciple governing succession to an estate amongst' agricul¬ 
turists, that where the male lino of descendants dies out it 
is treated as never having existed, that succession is thou 
reckoned with referem* to the last male owner who died 
leaving descendants, (j. So. 146 P. E. 1889, at j< igon 500, 
501, and No. 117 P. E. 1888 (cited above) at page 326. 
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3.—(1) A daughter only succeeds to the an¬ 
cestral landed property of her father, if an 
agriculturist, in default— 

(1) Of the heirs mentioned in the preceding 
paragraphs; and 

(2) ()f near male collaterals of her father, 
Provided that a married daughter sometimes excludes 
near male collaterals, especially amongst Muham¬ 
madan tribes— 

{«) where she has married a near collateral de¬ 
scended from the same common ancestor as 
her father; or 

(^) where she has. with her husband, continuously 
livd with her father since her marriage, look¬ 
ing after his domestic wants, and assisting 
him in the management of his estate; or 
(c) where, being married to a collateral of the 
lather s family, she has been appointed by 
her father as his heir. 

A daughter’s son is not recognised as an heir of 
maternal grandfather, except in succession to 
Jus mother. 

O') l )nt i>> regard to tho acquired property of her 
lather, the daughter is preferred to collaterals. 

bee authorities for (2) under Remark 2, page SO. 

IjXplanation 1. - 1 ; Ancestral property v, itliin tho moaning < f 

this section means and includes all property inlr cited from 
an ancestor common to the deceased owner and tho collaterals 
who (laim to succeed in preiVrom.. to tl . daughter. 

(b,i 1 roperty originally belonging to a common ancestor 
docs net const to bo “ancestral property” because it comes 
to n descend, nt of that common ancestor through abandon- 

ment " f 11 h y « relation rather than by simple inherit- 
ance (No. 31 P. It. 1*9-4). 

Explanation 2.— In computing degrees in eoUateral branches the 
generation commencing with and including the deceased 
upwards is to be reckoned until the common ancestor is 
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reached, he being also counted and included (No. 12G P. P. 
1890, at page 414; and No. 10G P. R. 1892). 

Authority 1, amongst Hindus.—No. 2 P. R. 1871; No. 1G P. R. 
1877; No. 150 P. R. 1879 (father’s nophows); No. 11 P. K. 
1879 ( Dako Brahmins of Rupar)j exclusion bv nephows and 
cousins; No. 73 P. R. 1879 (Brahmins of the Bamkorgotra ), 
iu which it was held that collateral relatives in the eighth 
or ninth degree were not within the customary limit; and 
No. 104 of 1880. See also No. 55 P. R. 1881 (Maktums of 
Hoshiarpur), exclusion by collaterals within fifth degree ; 
No. 170 P. R. 1882 (collaterals descended from great-grand¬ 
father of deceased umongst Manjh Rajputs of Jalandhar); 
No. 40 P. R. 1888 (Kuiikoks of Lahore). On a reference made 
by Air. Justice Brandrcth, when Commissioner of Multan, it 
was ascertained that by general custom amongst Khatris 
and. Aroras iu the Multan Division, a nephew excluded a 
daughter in succession to a shop and business (Cir. No. 190 
of 16th October, 1875). Iu No. 85 P. R. 1884 it was held 
that no custom, applicable to Aroras of Multan origin, but 
r< siding at Amritsar, was established, whereby a daughter’s 
son was entitled to succeed to tho immoveable property of 
his maternal grandfather iu preference to a nephew. Com¬ 
pare also No. 148 P. R. 1^90 {Aroras of Dera-Ismail-Khtm), 
in which nephews wore held to exclude daughters in succes¬ 
sion to immoveable property, whether ancestral or acquired. 
Amongst tho later decisions in which tho rule embodied in 
the text has been alarmed may be cited No. 12G P. R. 1890 
(at pages 412 and 415;, a ease between Bhatti Rajputs of 
Lahore; No. 116 P. R. 1893, a ca90 the parties to which 
were Brahmins of Phohair Tehbil, Gujrat District; No. I ll 
ibid (Hindu Juts of Musa pur ; No. 55 P. R. 1895 [Ar/urwal 
Lanyas of Bhiwani in the IJissar District); No. 71 ibid 
(Moguls of Ixasur); No. 13 P. R. 1899 ( Trikha Brahmans 
of Jhang). Cf also No. 79 P. R. 1891 in regard to tho 
power of distant collaterals to object to alienations. 

Authority 2, amongst Muhammadans. No. 331 of I860 Pajpu 
of Jalandhar); No. ->1 of 1867 (Jats ol Rawalpindi'; iu which 
the fifth degree was found to be the- remotest customary 
limit; No. 17 P. R, 1867 ana No. 13G0 of 1870, which place 
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tho same limit; No. 78 P. R. 1868 (Dogar Jats of Firozpur), 
exclusion by father’s nephews; No. 690 of 1872 (same/;- 
No. 257 oi 1874 ( Kaujah Juts of Jalandhar), fixing the fifth 
dogreo as the limit ; No. 80 P. R. 1875 (Muhammadan 
Rajjitit8 of Hoshiarpur), collaterals in sixth degree excluding 
* daughters; No. 1004 of 1878 ( Bilochis , general exclusion 
of daughters. See also No. 85 P. R, 1881, pages 186, 187; 
No. 50 P. R. 1885 (Muhammadan S'gals of Jliang) ; No. is 
P. R. 1889 (Gardezi Sayads of Sarai Siddhu, Multan), 
'.uncle’s son excluding daughters; No. 44 ibid (Shaikhs of 
Amballa), collaterals excluding daughters; No. 82 P. R. 
1892 (Sagads of Balabgarh, Delhi); No. 71 ibid; No. 115 
ibid (Awaits of Rawalpindi), brothors and nephews of 
deceased proprietor excluding daughters; No. 139 P. R. 
1892 (Manjh Muhammadan Rajputs), married daughters 
excluded by collaterals; No. 28 P. R. 1893 (- trains of 
Sharakpur Tehsil), daughters excluded by brother’s sous; 
No. 81 ibid, exclusion of daughters by near ••ollaterals 
amongst Awans of D.udzai , Peshawar District; No. 73, 
D9.i, exclusion of daughters by brother of deceased amongst 
Mussulman Jots 4 Deru-Ismail-Ivhau; No. 25 P. R. 1595 
(Gang a Jats of the M nzaif argarh District), where the 
general rule, as stated in the text, is laid down; No. 39 
* ^ lS ( 3o (Pathans of Battala), and No. 41 ibid (Bukhari 

Sayads of Jhang), where collaterals in the fifth degree were 
found *o have a preferential right; No. 6 P. R. 1898; 
No. 37 ibid; No. 86 1’. l4. 1900 (Sayads of J ullundhur' ; 
and No. 108 P. R. 1900 (Pathans of Hoshiarpur), although 
in both those last cases rhe village Ixi aj-i-cm was in favour 
of the daugliU r. 

Exception 1. amongst Hindus.—No. 40 P. 11. 1867 from 
Lahore); No. 38 P. R. 1870 (Jalandluh- Brahmins); 

ol P. };. 1873 (6ialhot Brahmins), daughters QXeludilur 
nephews; No. 2 P. R. ^ (Amballa Jam), excluding 
distant cousins; No. 78 P. R. 1879 (Brahmins), excluding 
colla -nils in eighth nnd ninth degree; No. 143 p. p. J8(S .7 
and No. 87 P. R. 1900 ^Khatris of Lalu».), excluding 
brother or brothers son; No. 172 P. R. 1882 (fy ah mars of 
Ludiana), daughter’s son excluding collaterals beyond sixth 
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de°TCO • No. 108 P. B. 1888 (Ath Bans Brahmins of 
Amritsar), daughter excluding brothers and nephews m 
succession to acquired property ; No. G7 P. E. 1888 {hhatns 
of Peshawar), daughter excluding nephew; ho, 73 1 It. 
1800 (Dhal Khatris of Muzaffargarh; No. 3 1. E, 18.8 
Kernels of Kaugra District), daughters excluding remote col¬ 
laterals- No. 74 P. E. 1809 (Sarsul Brahmins of Tarn Laran;. 



Exception 2, amongst Muhammadans.— No. 801 of 180/ Kore- 

K /,is of Kasur). daughters excluding brothers and nephews ; 
Ko. 850 of 1869 (from Jalandhar); No. 430 of I860 (from 
Jalandhar), excluding grandnephews; No. 29 P. E. 1808 
(Rajputs of Jalandhar); No. 72 P. E. 1880 (Awa>s of 
Shah pur), recognising daughter’s right to live in patorna 
house for lifetime, while the land passed to the mule 
collaterals ; No. 1070 of lb79 (Sayads) ; No. 50 P. E. 1879 
(Muhammadan Joy is of the city of Lahore), in wlugi 
daughters were not even excluded by sons; No. 1. E. 
1879 Shahpur Aicans ), reco; uising a right of succession m 
favour of unmarried daughters, but liablo to be divested on 
marriage; No. 31 P. E. 1881 (Mcos), daughters succeeding 
in preference to male collaterals, provided they remained 
associated with the father, and not when, being married, 
they lived with their husbands and away from the father, 
the reason being that Moo women usually carry on the trade 
of midwives, and daughters live with ih. ir mothers to learn 
the trade and share their earnings with their mothers; 
, T ( . y p R 1878 ("Weavers of Jalandhar), excluding 
brothers’ sons in case of ancestral house property; Ko. 77 
p B 1881 (Onjars of 1'irozpur), daughter excluding grand- 
sons" of Second cousins in regard to acquired prop rty; 
!r p -885 ((injurs of Lahore), daughter excluding 
brother's : on ; No. 175 P. E. 1883 (Korrshh of Wamalmd), 
daughter net excluded; by father * brothers; Ko 1-ihL 
1884 (J/«r«m of Firoxpur), daughter not excluded by first 
< ou sin once removed; No. 52 P. E. . 885 (Arains of^Eaitlial), 
daughter excluding collaterals of fourth and fiflh degree ; 
Ko 2508 of 1880 Korrshis of Kot Kachwa l.,h-il ' 
I.w.rict of Amhalla -. daughters and then- issue ex cl >. .e 
• olh terals ; No. 1 P. E. 1888 (Garde?* Bayada of Multan), 
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and No. 89 P. P. ibid ( Gilani Sayads of Multan), daughters 
excluding collaterals; No. 30 P. P. 1889 ( Pathans of Sirsa), 
daughters not excluded by sons; No. GO P. P. 1889 (Sabz- 
wari Sayads of Gurdnspur), daughter not excluded by 
second cousinonco removed; No. 172 P. P. 1889 (Sayads of 
Jalandhar), daughters excluding male collaterals related in 
the fourth degree, and No. 179 P. P. 1889 (Nani Pajputsof 
Hoshiarpur), daughters excluding male collaterals more 
remotely related than male descendants of tho great-grand¬ 
father of the decoasi d proprietor; No. 35 P. P. 1891 
(Sayads of Kharar, Amballa), daughters not excluded by 
collaterals; No. 110 P. P. 1892 Muhammadan Kalru Jats 
of Multan), daughters not excluded by brother’s sons, 
following No. 12 P. P. 1889. In No. 134 P. P. 1893 (Gujars 
o»’ the Kharian TohsiP. married daughter and her husband 
who had lived continuously with the daughter's father, and 
wero put in possession by tho latter, excluded collaterals; 
so in No. 146 P P. 1891 ^Muhammadan Gujars of Ludiana), 
married daughters who had lived with father continuously 
since marriage, ox< laded male collaterals; and in No. 31 P. P. 
1895 ( Cajun of (lujrat), Very near collaterals were excluded 
ly married daughter and her husbund on the same ground; 
No. 22 I’.L'. 1897 (Panjabi Arums of Subzi Man,/;in Delhi), 
no custom existed excluding daughters; No. 35 P. It. 1897 
(huh an Gujars of Gujrat), on -ame ground; No. 720 of 
1891 (No. 2’i l’anjabi Ad v huIo 15'ports), Chuhan Jats of 
Jhelum, daughters excluding collaterals iu ninth degree. 


Remark l.—Tho seventh degree is sometimes found lo ho the 
extreme limit of collateral malo relationship which excludes 
the succession of a daughter. And cases arc only rarely met 
with m which a collateral more remotely relu'i-d is recog¬ 
nised us having a preferential customary right over a 
daughter >. No. 120 P. It. 1800. Moi, usually the fifth 
degree is found to be the customary limit. Cf. Nob l~-> 
and 179 P. E. 188.*, and No. 101 P. 1 *. i 8 .j 1 J n No ‘ 

P. P 1882 [Mahmars of Ludiaua\ collaterals beyond the 
Sixth degree were excluded by daughter’s sons, while in 
No. 1127 of 1882 it was held that collaterals in tho tenth 
degree were too remote t j content tho daughter's t ight. In 
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No. 64 P. E. 1892 ( Muhammadan Atvans of Ludiana), 
collaterals related in the tenth degree excluded daughter’s 
sons, although it was held that, considering their remoteness, 
the burden of proof was on them, which, however, it was 
considered they had discharged. 


Remark 2. —The exclusion of tho daughter in favour of 
collaterals is, moreover, generally confined to landed pro¬ 
perty derived from a common ancestor. Thus, where the 
property is acquired by the deceased father himself, the rule 
is not so strictly enforced, if at all (No. 77 P. E. 1881, and 
No. 64 P. It. 1893 ; No. 73 P. E. 1896, and No. 103 P. E. 
1900). In succession to such a right as that of realizing 
“ birt” offerings, a daughter or a daughter’s son is not 
excluded by collaterals (No. 75 P. E. 1894). And tho 
exclusion ft- more rigidly observed in tribes which do not 
practise strict endogamy (of. Tapper’s Customary Law , 
Vbl. IT, pages 56, 57). No. 73 P. E. 1893; Of. also No. 25 
P. E. 1895. 


Remark 3. —And the daughter and daughter’s husband 
would, of course, exclude collaterals in the succession to 
property acquired by the mother out of her own funds 
(No. 105 P. E. 1881). 

Remark 4. —'Unmarried daughters, when excluded from in¬ 
heritance, must be maintained ouc of the state of tho 
deceased father (No. 50 T. R. 1892, Hindu Juts of Ludiana). 
And are sometimes permits d to remain in possession of the 
father’s estate till their marriage (No. 1.39 P. E. 1892, at 
page 475, ai:<l confer .no. 18 L\ E. 1894; No. 56 P.E. 1899)-. 
But as daughters are usually married when mere children, 
eases s< Idoin arise in which their claims come into coutest 
with those of tho agnatic kindred. 


24. Sisters are usually excluded, as well as their 
issue. 

Explanation. —The onus of proving that a sister r. a sister’s son 
o .eludes male collaterals so near as great grandsons of the 
common ancestor, lior, in the ease of Hindu bit : on the 
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person who asserts it (No. 12 P. P. 1882); No. 71 P. P. 
1892 (Moguls of Kharlihodah, Pohtak District). 



Authorities. — No. 47 P. P. 1870; No. 52 T. P. 1888 (excluded 
by daughters); No. 173 P. P. 1889 (sister’s son excluded by 
paternal uncle’s son); No. 163 P. P. 1890 (excluded by 
half-brother of deceased)'; No. Go P. P. 1892 (by collaterals 
in fourth degree) ; No. 71 P. P. 1892; No. 113 P. P. 1892 (by 
collaterals descended from the grandfather of the deceased). 

Remark. — In No. 47 P. P. 1890 (.Brahmins of Gujrat), it was 
found that there was no custom by which sisters could 
succeed along with tho sister’s sons. 


Exceptions.— Vmongst Bhaiti non-agricultural Arains of Lahore 
aud Amritsar, sisters are not excluded by brother’s sons 
(No. 25 P. P. 1882); nor by a niece amongst Balli Arains 
of Lahore (No. 180 P. P. 1888); nor by cousins amongst 
Ghelun Arains of Lahore (No. 174 P. P. 1889); nor by 
grandmother’s brother amongst Brahmins of Multan (No. ISO 
P. P. 1889); nor by collaterals within tho sixth and seventh 
degrees amongst Ciujars of Kharian in Gujrat (No. 116 
P. P. 1884). So amongst Muhammadan Gujars of tho 
Jfir Tehsil, a sister excludes a mere co-proprietor of tho 
same village who is not an agnate (No. 186 P. P. 1881); 
amongst Moguls of Kharkhodah slio and her issue exclude 
collateral descendants of deceased’s grandfather (No. 71 
P. P. 1892); and amongst Say ads of Kharkhodah sister’s 
eons are not excluded hv male issue of the grcnGgrandfath -r 
■ oi tho deceased brother (No. 82 P. P. 1887). But they are 
excluded by issue of tho grandfather of the deceased 
broth or (No. 172, p. P. I8t 9). Among>L Brahmins of (Multan 
n sister’s grandson succeeds by custom to tho c late left bv 
his grandmother’s brother (N«>. 180 P. P. 1889). 

25. By virtue of the right of representation 
whereby descendants in different degrees from a 
common ancestor succeed to the share which their 
immediate ancestor, if alive, would succeed to, ; ,nd 
which presumably prevails, amongst agriculturists, 
nil collateral heirs succeed together and jnot to tho 
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exclusion of each other, whether they ■were associated 
w^jh, or separated from, the deceased. 

Authorities.- No. 130 P. R. 1888; No. 3 P. P. 18C0; No. 129 
ibid; No. 148 ibid; No. 99 P. 14. 1893. 


Additional Authorities. —Nos. 1007 and 1325 of 1871, and 
No. 700 of 1878, from Amballa (Muhammadan Juts ); No. 7.3 
P. R. 1873 (Hindu Juts of Jalandhar); No. 03 P. E. 1871 
(llnjputs of Amritsar); No. 81 P. E. 1874 (Banks of 
Jagndri) ; No. 19 P. E. 1871 (Si/:/- A'hatris.oi Gujranwala) ; 
No. 102 P. E. 1870 Hindu Juts of Dollii); No. 70 P. R* 
1879 (Jats of Ludiana); No. 123 P. E. 1879 (agricultural 
Brahmins of l-’irozpur); No. 21 P. R. 1881 (Jats of Pipli, in 
the Amballa district); No. 71 P. R. 1882 (Mahujans of 
Kama!) ; No. 23 P. It. 1884 (agricultural Brahmins of 
Gujranwala) ; No. 39 ibid (Agurual Banks of Gurgaon) ; 
No. 44 ibid (hhatris of Lahore, as regards ancestral immove¬ 
able property). 

Exceptions. In No. 7 P. R. 1870, a nephew excluded a grand¬ 
nephew, and in No. 498 of 1871 (from Ludiana) disa-so- 
ciatod members of a family were held to bo excluded by 
a a.-idated members, but the decision in both cases proceed* <1 
on Hindu law, in the absence of any proved custom. Tlio 
saine course was followr-il in No. 8 E. R. 1870. I u No. 59 

P. It. 1809 unassociated brothers were held entitled to 

succeed in preference to nepht ws; mid iu Ho. i i I\ B. 18S J 
' Khair is of Lahore), following the Hindu law in the absence 
ei proved custom, an associated brother was allowed a 
pivferemfeover a di associated brother iu regard to uct^uLrc-.l 
property. 

Remark 1.— Whether the circumstance of being joint in 
estate would confer any superior right of succession on a 
remote collateral in the presence of nearer male kindred of 

1,0,1 vri m estate with him, seems 

doubtful. Compare No. 8G P. B. 1880. 

Remark 2. —It has been htdd under the rulo embodied in 
the toxl that where a donee, a collateral, died childless, \hv 
property reverted to the donor's collaterals as a body 
(No. 112 P. E. lyoo;. 
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26. In the case of collateral .succession, in a 
contest between relations of the whole blood and 
those of the half-blood, the Court may presume, 
until the contrary is proved, that— 

(«) when the property of the common ancestor 
was distributed according to the rule of 
Chundavand (i»er stirpes), the whole blood 
excludes the half-blood ; and 
(/>) where the property of the common ancestor 
was distributed according to the rule of 
Pugvand (per capita), the whole blood ami 
half-blood succeed together. 

But where the brothers of the whole blood sub¬ 
sequently form separate groups and so regulate 
succession amongst themselves as to alter the 
original rule of distribution (e.r/., from Pttj/rand to 
Clninil'ivand ), the presumption arising from the 
original rule of distribution will cease to operate 

(No. U. P. R. 1900), 


Authorities.— No. 4 V. It. 1801 F. B.; No. 12 ibid; No. 110 ibid; 
No. 58 P. P. 18U2 ; No. 22 P. Ii. 1805; No. 68 P. It. 1806; 
No. 20 P. It. 1000. 

Instances where whole blood have excluded the half-blood.— No. 
63 P. It. 1867; No. 112 P. ft. 1868; No. 25 P. R. 1873 ; 
No. 21 I’. R. 18 m) ; No. 925 of lssl. reported of page 210 
P. R. 1S82 (Muhujnns of Kttrnul ; No. S21 of IBS'.’; No. 187 
P. P. 188:1 K bos ft Rajputs of Moga, District Tirozpuv;; 
No. 5 I*. It 1884 ( 11 indu Juts of Bilgaji, Tohsil Phi 1 lour); 
No. 53 P. R. 1886 : No. 1140 of 1883; No. 2100 of 1S86 
J>o<, * of Virozpur; : No. ISO P. P. 1888 ylihulti Rajputs 

ol' Shah purNo. 11 P. It. 1889 \Uogar Juts of Firoxpur) ; 
No. 57 P. 1,. 1 -M) . Muhammadan Rajputs of I’ipli ; No. 14,'i 
P. It. 1892 (R.u'dfit! Barttr JatS of llissur Ili-.h icl V 

Contra.— No. 71 P. R. 1887 .Hindu Jats of Bupar Toli.-i] ; No. 
75 P. It. IKS'.) ■.Muhninui.; j-q 

1’. It. 1889 .uns of Ludiuoft) j No. (6 1*. ft. Lh00 

(Nani ltajputs of Hoshitnpuv); No. 1 P. R. 1801 Muhum- 
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madan Jats of Gu j rat) ; No. 12 ibid (Muhammadan Jats of 
Hoshiarpur) ; No. 110 ibid ( Bciryah Rajputs of Jalandhar) : 
No. 58 P. R. 1S92 ( Shaikhs of Saman, Tohsil Attock) : No. 4 
X*. R. 1893 {Jats of Moga) ; No. G8 ibid (Hindu Jats of 
Nawaslialu ; ; No. 29 P. R. 1900 (Kutb Shahi Awans of 
Attock). 

Remark. — The preference accorded by Hindu law to the 
whole over the half-blood is confined to brothers and 
nephows, and does not extend to descendants of the same 
grandfather and higher uncostor (No. 83 I*. R. 1894). 

27. A resident son-in-law, or Khana-Damad^ was, 
under some of the older decisions, recognised as an 
heir to the father-in-law’s estate in default of male 
issue. 

But according to the more recent decisions, it is 
his wife, as a daughter, and her male issue, as 
grandsons, who, by reason of her continued resi¬ 
dence with the father after her marriage, arc alone 
intended to he benefited bv custom. 

Hence the onus lies on the Khana-Damad to prove 
that ho is entitled to exclude the ordinary heirs in 
his own right. 

Authorities.—No. 919 of 1871 (Ludiana Juts) ; No. 60 P. E. 
1878 ; No. 24 P. B. 1879 ; No. 661 of 1879 {Jat Sindhus of 
Firozpur;; No. 00 P. It. 1880; No. 102 P. It. 1882; No. 133 
P. It. 1883; No. 45 P. It. 1885; No. 22 P. It. 1893 j 
No. 134 P. it. 1893; No. 134 P. It. 1894; No. 140 P. It! 
1894; Nos. 19 and 64 P. E. 1897; No. 0 P. B. 1900. 

Remark. —Tho recognition of tho Ghnr-Jatcai is loss fre- 
ly met with, in ancestral villages held by a brotherhood 
descended from a common ancestor than in commun' 
so closely hold together (No. 1503 of 1871, Muliammmluus 
of Jabtndhar). See also No. 139 P. It. 1892, a case between 
Maiyh Musalman litijputs of the Ludiana District, and 
No. 138 It. 1893, where the land was not ancestral but 
acquired in a dilTcitnt village. In many districts also h : j 
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succession is made to depend on tlio deceased having nomi¬ 
nated him. as. the heir by a formal writing. Whero tho 
usage of Khana-Damad is recognised as gi\ ing rise to 
customary rights, tho purpose is to benefit tho daughter’s 
sons, the daughter and her husband only benefiting inci¬ 
dentally (No. 22 P. E. 1893; No. 75 ibid; No. 120 P. E. 
1894). 

Explanation.—Tho principle under which a man succoeds as a 
Khana-Damad cannot bo extended to tho husband of a niece 
without proof of a special custom (No. 8 P. E. 1888). 

Remark 1 •—Compare the custom of IUalom (affiliation of a 
son-in-law) in Bellary and Kurnool, in the Madras Presidency. 
Pur the purposes of succession, the Illatom son-in-law stands 
in place of the son, uud, in competition with a natural-born 
son, takes an equal share (I. L. 11. IV Mail. 272; VI ibid 
207). 

Remark ‘£.—On the death, without Sons, of a Khana-Damad, 
who has succeeded to his father-in-law’s estate, the estate has 
’■ 11 b< Id, in trial d< filed prior to 1892, to pass to his 

heirs mul not to those of tho father-in-law (No. 122 P. E. 

” • ; 1 163 f.\ E. 1882 ; X 116 V. R* 1 88 l ; 

Kas - !i au<1 82 r. n. 1885; No. 1 P. E. 188.5; No. 3 P. It. 
1^88 ; No. 1233 of 188G). Cf. also No. -16 P. It. 1890, aud 
X>. 810 of 1889. But a full bench ruling of tho Chief Court 
in that year, published as No. 12 P. It. lv.ij, baa laid down 
tho general principle that tho properly would revert to tho 



female who lms succeeded to au estate or has obtained it by 
I’ift, without ' ibiio, tho property rev. its to the heirs of tho 
lu t mul.. owner (No. 3JJ of 1885, Civil ltovisioe No. 19 
P. It. 1ks7 ; No. 3 P. J!. 1888 : No. ;;i 1>. ys; n). 

28. Subject to tho exception hereunder nieu- 
tioned, in the event of a deceased proprietor d>, in- 
without heirs his estate ordinarily escheats to 
Government. 
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8 Moo. Ind. App. 500. 

Exception. —In joint estates, where a complete community of 
interests is maintained , the succession of the proprietary body 
is usually provided for by the wajib-ul-arz in such eases. 
Cf. No. 78 P. H. 1888, and case cited in note at page 200; 
and No. 141 P. K. 1893, where the title of the village pro¬ 
prietors who had taken possession of tlio land of a sunless 
proprietor, was upheld ns against persons who were not in 
tho line of Ekjaddis or even of Rish radars of the last owner. 
But see No. 68 P. P. 1892 as to right of Pattidars of same 
Patti, merely as such, suing. In No. 9 P. It. 1898 a singlo 
Judge threw out a hint that adna maliks of a patti would 
succeed in default of nearer heirs, but this was a pure obiter 
dictum . 

Remark 1. —It has been doubted in a rocontly published 
work of great authority, whether the proposition stated in 
the text is correct if it is meant “ that the property of a man 
who leaves no blood relations passes to the Crown and not 
to tho other village proprietors ” ( Tribal Law in the Punjab 9 
Chap. Ill, $ 5, page 87). But with the utmost deference, 
I venture to think that the proposition read with the excep¬ 
tion in favour of tho riglr of co^propri . j int 

where a complete community of interests is maintained, is tho 
only one that th Crown could possibly be expected to 
concede. In village* where a joint community of interests 
is maintained, as, for instance, in Zemindari villages, the 
preferential right of the co-proprietors in the village, aa 
against the Crown, could well be supported on broad legal 
principles. But in other * uses not covered by tho exception, 
where no general community of interests between tho rcvorul 
landowners in tho village has been preserved, as is tho case 
in tliopo villages where a complete partition has taken place, 
and g’hero possession is the ouly rneusuro of existing right, 
it is difficult to see on wliat ground tho rest of the village 
proprietors, consisting, it may be, of persons of various 
tribe j and creeds — Muhammadans, Rajputs, Khatris , Brah¬ 
mans, and Juts — could claim to succeed to tho estate of a 
proprietor who had I* ft no personal heirs. See this view 



Authority.— 


mtsr/f. 



SUCCESSION AND JJAINT'ENANCE. 


ii7 


practically affirmed in the recent case No. 7“ R p L i S or, 
and No. G1 P. R. 1898. ' ' 

Remark 2 .—Analogies are always interesting, and it maybe 
worth noting that in Egypt on the death of an inferior 
proprietor (fellah) without issue, the superior proprietor or 
lord (moufozi m ) succeeds to the landed estate (Eugene 
ReviUout’s Les Obligations cn Droit Egyptian, page 111). 

^9. No change of, or exclusion from, any reli<non ■ 

and no deprivation of caste, can in any way affect 
or impair any right of inheritance. 

Authorities.—Act XXI of 1850 and No. 67 P. E. 1867 . 

Remark.— The High Court of tho North-Western Provinces 
has ruled that Act XX[ of 1850 does not only apply to a 
person who has himself or herself renounced his or her 
religion or boen excluded from caste, but that the latter 
part of section 1 protects any person from having any right 
of inheritance affected by reason of any person having 
l-enouu, od his religion or having been excluded from caste. 

. .. n l’ 1 ’ , to ,l case when a person born a Muhammadan, 

. , . renounced the Hindu religion, claims by 

rtghf of inheritance under tho Hindu law a share in Ins' 
fatttosfamdyjj,!, R. Ja All 100). This division was 

v' ,V i r. £ K °- ,413 0f 1890 ublished, but doubted 
x _ ' *• ' 8lil ' '■ ■ ttti it has since been ag. u approved 

of by Stogdon, J., in No. 63 P. R. 1895, at page :;2L>. 

. ?9\ H - v abandoning worldly affairs and enterim* 

r i dK ‘I « JgiUl r ° r ®.! cct 1 i V tudt r, u person becomes 
mll > dwu1 ’ and Jorkl ts his rights of inheritance. 

Authorities —No. 1 p v . at tr ,, , 

fakirs). ° ' N °- 15 r ‘ 1871 (i'W 

Exceptions—A Byroyi fakir docs not renoun.the w ,n , 

does not therefore forfeit his right of Ws 

natural family (No. 21 P. R. i*8u). n.„ yot do L . ,s 

Vdasi fakirs in the Jalandhar District (No. 29 p R 
It has accordingly been ruled that the mere fact of a man 
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becoming' an Udasi fakir is not conclusive that bo bas 
abandoned worldly affairs, tbougli tbe presumption is that 
bo lias done so, mid the burden of proof that bo did not is 
upon him (No 7 P. E. 1892). See No. 57 P. E. 1880 as to 
a chela or discix>le not excluding natural lieirs. Some 
Dadupanth fakirs also retain their share iu ancestral pro¬ 
per-y, but on their death the ancestral share jiasses to their 
blood relations and .not to a chela, who may have been 
nominated by the deceased (No. 1538 of 1881). 

ltema i'k. _In No. 82 P. E. 1883 it was hold that the chela or 

disciple of a Sunyasi could succeed to his occupancy right 
as a “male collateral relative,” within the meaning of 
Section 36 of the P. T. Act, 1863. 


31. Amongst Hindus generally, and less fre¬ 
quently amongst Muhammadans, uncondoned adul¬ 
tery in the husband’s lifetime deprives a widow of 
hi r right to succeed to his estate ; and her un- 
chastity as a widow sometimes causes a forfeiture of 
her life interest in that estate. But the onus is on 
those who assert the existence of a custom sanction¬ 
ing forfeiture. 

Authorities. —No. 85 P. E. 1*68 (from Amritsar); No. 78 
P. E, I860 ; No. 92 ibid; No. 667 of 1871 ; No. 158 P. E. 
j s s3 (Aroras of Multan); No. 75 P. E. 1836 (Hindu Jals 
of Kaithal): No. 2 P. E. I (Pathcms of lloshiarpur). 
J idc also Punjab Civil Code, Section 5, Clause 8 ; No. 25 
P. E. 1 8&1 (Utul Jats of Ludiantt); No. 34 P. E. 1893; 
Nos. 449 and 660 of 1896 (Jats of Sidhu Tehsil Firozpiu*); 
and No. 40 P. E. 1800 Sikh Jats of Amritsar). Cf. Tupper’s 
Customary La Vol. II, page 144, Ans. 6, and remarks of 
PwarK nath Mittor, J., in Kory Kolitany v. Moniram 
Kolita, 13 13. L. E. I. But soe now L. E. VII Ind. App. 
115. 

Contra. —No. 78 P. E. I860 (from Delhi) and No. 92 P. E. I860 
(from Jalandhar), in both of which the Court proceeded ou 
the strict Hindu law; No. 118 P. E. 1884 (Muhammadan 
Chi mb a JaU of Gujranwula) ; No. 105 P. E. 18*5 {A furs of 
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Delhi) ; and No. 1001 of 1S85 (Hindu Kumhohs of Jalandhar); 
Ao. 90 P. I! . 1888 (Hindu Rajputs of Gurdospur) ; No. 107 
P. E. 1888 (Bagri Jals of Sirsa); No. 320 of 18S8 aud 
No. 115-1 of 1888) 


Remark.— Tlie unchaste widow would still be entitled to 
maintenance (No. 326 .of 1878; No. 660 of 1896). But 
compare also I. L. E. YII Bom. 84. 


32. In the absence of custom, the re-marriage of 
a widow causes a forfeiture of her life-interest in 
her first husband’s estate, which then reverts to-the 
nearest heir of the husband. 

Authorities.— Section 2, Act XV of 1856; No. 123 P. E, 1881 
(R"rs of JCuruul) : No. 80 P. E. 1885 ; No. 81 ibid ( Shaikhs ' 
of Eolitak). Compare also No. 53 P. E. 1886; No. 90 P. E. 
1888 (at page 212); No. 22 P. E. 1889; No. 90 P. E. 1889; 
No. 1212 of 1888; Nos. 143, 144, and 145 P. E. 1893; 
No. 40 P. E. 1899. 

Exception 1 .— Amongst certain tribes a re-in arriago in the 
hareiua form with tho brother of tho deceased husband 
does not cause a forfeiture of tho widow’s lif< estate) in tho 
property of her first husband: No. 187 P. It. 1883, and 
No. 88 P. E. 1900 (Sikh Juts of Sirsa); No. 100 P. E. 
1891 (liaitu of Sirsa)i No. 71 P. E. htyra Juts of 

Amritsar) ; No. 116 1’. E. 1900 (Sikh Jafs of Firozpur). 
Compare also N.-W. P. II. C. Eeps. i r 1868 , page 350 ; 
Jl eckly Notes, N.-AV. P., 2'.';h January, 1883, page 17. 

Exception 2.— Amongst Sayads of Kharkhauda tho above canon 
is subject to tlio proviso that tho widow retains her life 
interest iu her fir-L husband s estate if, upon rc-marriage, 
she continues to re-si 1 0 in her fir hu«bnnd’s homo (Nos. U t 
aud 145 P. E. list)3\ 


Koill tick I . '"Whore a valid Kareva marriage takes place the 
offspring of both marriages share equally tlio inheritance! of 
the two fathers (N"o. 1566 of 1876, Rajputs of Palannnir- 
No. 136 I’. B. 1883). But see No. 81 P. E. 1885 ; and alio 
No. 88 of 1886 (Manhus Rajputs of Sialkot District). 
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Remark 2.—On tlio ro-marriage of a Hindu widow the 
guardianship of a minor child devolves on a fit male relation 
of the deceased husband (I. L. B. 1Y All. 195). 

Remark 8* —A nice question has arisen in Provinces whore 
there has been no statutory recognition of custom, whether 
Act XV of 1855 involved a forfeiture even amongst castes 
allowing re-marriage by widows. Th« High Court N.-W. • 
P. has consistently, held that in such cases the Act 
cannot be applied (I. L. B. XI All. 330, followed in 
XX ibid -176). But the Calcutta Court I. L. It. XX Cal. 
689) and the Bombay Court (I. L. B. XX Bom. 321, F. B.) 
has held dilforently. In this Province the question is 
specialised by tho fact that Act IV of 1872 (the Punjab 
Laws Act), a subsequent Act to tho Widows’ Bomarriugo 
Act (El of 1856) has enacted (section 5) that in tho Punjab 
custom is to be tho first rule of decision in all cases of 
inheritance and su<u*ssion. Hence it follows that tho 
Courts in this Province must give effect to a custom against 
forfeiture on remarriage, when proved to exist. This is the 
view which was taken of the Act in No. 22 P. B. 1889 
page 75), and which was subsequently affirmed in F. B., 
No. 4(3 P. It. 1891 (seo pages 252, 260). 

33. But, in the absence of a custom to the con¬ 
trary, her re-marriage, even with a stranger, will 
not deprive the widow of any future rights of 
inheritance to which she would have been entitled 
but for such re-marriage. 

Authority.—Section 2, Act XV of 1850. Compare 11 Bon 
L. Bop. 199. 

Illustration* : — 

A widow contracts a second marriage, and somo time after¬ 
wards her son by the former marriage dies childless and 
leaving no widow. She suci oeds to the estate inherited by 
tho son from his father, her first husband: No. 37 P K. 
1870 (from Ann tsar); No. 11 T. B. 1870. Those cases, 
however, wore decided in a« rordance with Hindu law. 8oe 
Contra, by custom of Sus Jats, Hoshiorpur, No. 117 P. II. 
1888. 
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34. Illeg.'Hmafe children are not entitled to any 
share in their ptiluiive father’s estate, but they can 
claim maintenance until they are able to earn their 
own living, subject to good behaviour. Their 
descendants, however, can assert no such claim as 
4 >i right. 

Authority.—No. l<> P. R. where the illegitimate son(Mwas) 
of a high cast.. Rajput was found by ct^tofA to bo entitled 
to maiutenunce during his lifetime, provided ho was not 
guilty of any gross misconduct toward *h > head of tlio 
family; and No. 87 l 3 . R. 1898 ( l araitcA Hindu Jat of 
Gujranwala). Iu the former case it was also fdsunl that 
the maiutenauco of the descendants of the illegitimafb -son 
was entirely dependent on the will and pleusui’e of the head 
of the family for the time being. 

Remark. —According to Muhammadan law a. son born out of 
wedlock becomes legitimated and entitled to all the rights 
of a son born of a lawful marriage by subsequent acknow¬ 
ledgment, provided his parentage is not otherwise estab¬ 
lished, and there was no legal impediment to the marriage 
of iiis parents. This doctrine was acted upon in a case 
which arose at Karnal in one of the Mandal families (No. 31 
P. R. 1875, affirmed by the Privy Council, No. 17 P. R. 
1882). Cf. I. L. R. XV All. 390. See also No. 319 of 
1878 and No. 102 P. R. 1880. It is doubtful, however, if a 
similar effect will be given to an acknowledgment amongst 
agriculturists, though if th tr father had a customary power 
of alienation, and exorcised it in favour of his illegitimate 
son, the latter would bo permitted to take the estato by 
virtue thereof. 
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CHAPTER ni. 

APPOiHTKENT OF AN HEIR. 


IJsTRODUCTTto. 
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Acconp.uNa to the notion prevailing amongst agriculturists, 
adoption is in no sense connected with religion, and partakes 
fnore #d tho character which tho act assumed in tho later 
lio) in law as a simple noniinis heredis imtitutio : that is to 
, it is a mo ess public institution by a s< nless QjWner 
<•1. land of a person cooed hhn as his heir. H is there¬ 
fore more correct to qteak of the personal relation thus 
formed as the “appointment of an heir” rather than as an 
“ adoption,” a term which has a history of its own, and 
whi«h suggests features altogether wanting in tho ordinary 
customary appointment of an heir with which wo ore familiar 
in agricultural communities in tho Punjab. Wo accordingly 
find that history here again repeats itself, and as in Romo so 
in Punjab village communities, the institution of an heir is 
no doubt a mere substitution for adoption, the effect of wine, 
is to vest the succession in the instituted heir from the death 
of the testator or appointer [ride Sohm’s Institutes of Roman 
Law, Section 99 (1)]* So, again, in tho Chinese law the 
power of t station is a more substitution for a power of 
adoption, upon which the whole law of Chinese inheritance 
depends. (Kohler, Eecht^cetyhichende Studiui , page 192.) 
But its non-religious character has freed the act of appoint¬ 
ment of an heir in tin- Punjab fn n most of, if not all, the 
formalit ies and other essential requisites of a true adoption. 

Thus, there is no prescribed mode, other than that which 
u >ge may sanction, in which the appointment may bo nu 
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one essential requirement is tliat the appointment should 
bo made manifest, so as not to ho left an equivocal act- 
There are no restrictions as to ago, nor, with some exceptions 
in favour <oi persons in the agnatic lino of kindred, as to 
the clioico of the person to be appointed, and the person 
validly appointed succeeds to .all the rights of a son in the 
appointor’s estate, but not to the estate of the collaterals of 
tlie appointer. As regards other matters connected with this 
bran h of the law, they will be found embodied in the 
following propositions. 

35. A soilless proprietor of land in the central 
and eastern parts of the Punjab may appoint one 
of his kinsmen to succeed him as his heir. 

Explanation 1.—Such an appointment may he manifested, in the 
nbht'uco of any special custom proM vibhig a different mode, 
auy of the following ways :—P.v («) a formal declaration 
c ore the brotherhood, (6) a written cl<_•<•]arafion, either pro- 
ed or followed by -tome treatment consistent with a 
iberato appointment, or (c ) a long course of treatment 
denciug au unoquivocal iutention to appoint the specified 
ion as hoir, 

jn r. < - ird to Jagirs nlso the Government of India have 
leid down the rule that it is sufficient if the adoption were 
made m such a manner as to satisfy the Government that 
tlio heir adopted was tho roal choice of the Jagirdar % vd 
las family. (Letter No. 2,158 I oi Simla, J une , 1888, 
fr<im TI. M. Durand to Secretary to Government of tho 
Pun jali.) 

Authorities No. 58 P. T!. 18/9 (Muhammadan .1 ruins of 
Jalandhar ; No. 097 of 1870(trim Ludiann); No. 70 1A{. 
1878 t Muhammad ana .0' U<. hiarpur >; No. 80 l‘. 1?. 1878 
(Muhammadan Jats of Nawashah, ; No. 71 P. It. 1880 mid 
No. 173 P. 11. 1**3 (Ohon;„/,„ /•,./.;„/» Q f Jalandhar and 
ynhammadan llajputs of Nawnu^ahrl, No. 1305 of igsr 
I (same ti-ih"); No. 103 P. It. 18«(i; No. 51 P. It. 1881 
■ (Hindus); No 
pindi District); No. 


120 1. 1.. 1881 (, j n 2;,, wa ^ 

72 P. B. 1882 (Oil Juts) No. 79 P.P 
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1882 (nindu Jats of Ludiana): No. 109 P. P. 1882 (Muhum- 
madans of Mahr caste); No. 98 P. R. 18 3 (Ghori Pathans 
of Siallcot); No. 178 P. R. 1883 (Muhammadan Jats of 
Ilajra tribe in Sialkot District); No. lul-P. R. 1889 ( Boal 
Jats of Ludiana); No. 104 P. R. 1891 (Muhammadan Bhatti 
Jats of Gujrat); No. 4 P. R. 1892 (Hindu Jafs y Delhi Dis¬ 
trict); No. 9 P. R. 1893 (Jlindti Jats of Ludiana Tehsil) ; 
No. 93 P. R. 1893 (Jogi Rajputs of Gurdaspur District); 
No. 94 ibid and cf. 142 ibid; No. 2G P. P. 1896. 

Explanation 2.—The onus of proving that such a power of 
appointment is not customary among&t Hindu Jats, or 
Muhammadan Jats converted from Hinduism, in the central 
and eastern - districts of the Punjab, lies on tlio person 
alleging it. 

Authorities.—No. 92 P. P. 1879 (Hindu Jats of Hoshiarpur) ; 
No. Id P. P. 1883 ( Oarhiwal Mats of Ludiana); No. 90 ibid 
(Dudhiral Jats of Amritsar); No. 98 ibid (Ghori Pa J of 
Sialkot); No. 124 P. P. 1886 (page 288); No.40 P. 

(where the onus was held to be discharged). 

Remark#— I think the wording of Explanation 2, as 
now modified it, is fully justified by the ent>rmous m 
instance, in which a right of appointment has bee 
to exist amongst Hindu agricultural tribes in tin 
and eastern districts 'of the Punjab. Amongst the 
Muhammadan tribos, especially amongst those residii 
the north-western districts of the province, the influence of 
their religion, which does not recognise adoption as conferring 
any right of inheritance, 1ms given rise to a disposition, 
which has become more 7 larked in the course of the more 
recent settlement operations, to challenge the power of a 
sonless proprietor to make any appointment vesting the 
succession in'a person other than the lawful heir, in whoso 
favouj*, of course, no appointment is noeessaiy. But it is 
too lato to deny that the Hindu Jat proper, even when con¬ 
verted to Muhnruiradauism, does, as a general rule, and 
under certain restrictions, recognise such a power. 

Explanations. —Tht ment is not invalidated simply by 

reason of publicity not having been given to the fact,- 
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provided it is made in some unequivocal and customary 
manner. 


Authority. —No. 92 P. E. 1879, and No. 3 P. E, 1901. Compare 
No. 154 P. E. 1884, and No. 9 P. E. 1893. 

Explanation 4.—Nor by the non-performance of ceremonies. 

Authorities.— No. Ill P. E. I8G8; No. 5 P. E. 1874; No. 2S3 
of 1877 ; No. 96 P B. 1883 ; No. 102 P. E. 1884 ; No. 154 
ibid. Compare I. L. E. YI Mad. 20 (Kshattrias in Madras); 
No. 1055 of 1889. 


Explanation 5. —A person shall bo 0, »med to bo “sonlos>,” 
within the meaning of this section, if his son has entered 
a religious fraternity and has abandoned worldly affairs 
1 No. 52 P. E. 1875). 


Exception 1 .— Amongst agricultural Brahmins of Eolitak, a mero 
declaration before Settlement OfFu rs of the adoption of a 
boy is not in itself sufficient to constitute a valid adoption or 
appointment as heir .. No. 36 P. E. 1884 ; nor the mere 
lustration of a deed reciting adoption (No. 151 P. E. 1884), 
v ' lt '-' u neither preceded nor followed by any treatment of 
the person appointed as a son (No. 94 P. E. 1893 ; No. 142 
lb E. 1893; No. 122 P. E. 1894 ; No, 25 P. E. 1896). 
Cf, also No. 72 1*. E. 1882, where, amongst Gil Jats , the 
mere execution and registration of a de. 1 of appointment a 
low li}8 before and in contemplation of the appointor’s 
death, w as held, in the absence of any previous intention to 
appoint having been manifested, not sufficient of itself to 
confer rights of succession on tlio appointed Loir; and 
Nr). 98 lb E. 1892. So also amongst Bhindar Jats of 
Gujranwala, Urn appointment of a very distant relative, who 
livod in u l,ei ohb«’iiriiig village, shortly be fore tin- appointed* 
death, b) execution of a deed ,>i his favour, is not a valid 
appointment N ». 28 P. E. I,s87). 


Exception 2 - According to the custom of the Ihvukni Pafchaus 
of Ivaithal, adoption confers no right of inheritance \\>. 9U 
P. E. 1880); nor amongst Jats of t 1 • < * BaraUch p5t in 
Gujrat (No. 15 P. E. lbKU); Kashmir: Shaikhs of ^ 

^No. 130 P. E. 1884); Muhammadan liujputb of Ambaiia 
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District (No. -10 P. E. 1891); Muhammadan Gujars of 
Garshankar (No. 105 P. E, 1891); Muhammadan Gorowaha 
Rajputs of Ludiana (No. 124 P. E. 188G); No. 79 P. E. 

1893 Muhammadan drains of Gujrat) ; and No. 34 P. E. 

1894 (Muhammadan Mauj Rajputs of Ludiana). But see 
No. 1 To P. E. 1 o83 and No. 1305 of 1887 (also between 
Gorowaha Rajputs). . Hindu Juts of tlio Laddu g6t, in tlio 
Una Tehsil in the Hosliiarpur District, liave been found to 
be opposed to the practice of adoption (No. 13 P. E. 1894). 

Exception 3.— In regard to the succession to the office of Lara- 
bardar, it has been ruled by the Financial Commissioner 
that there is a wide distinction between tho claim to succeed 
to such an office, hereditary in character, and a claim to 
succeed to property; and on a remand in this case it was 
found that public opinion was strongly adverse to tho 
lopted so# ion in the former case (No. 14 P. E. 

1880, Eovf iiue Judgments). Cf. also Nos. 9, 10 . it 1 n 
P. E. 1892, Revenue. But if the adopted son is of the same 
(jot, he is, if otherwise fit, usually appointed to succ^e 1 tlio 
appointer a Lambardar (No. 14 P. E. I860, Eev.; 12 

and 13 P. E. 1892, Eev.; and No. 2 P. E. 1891/ Rev.). 
A gain, in regard to tlio succession to the post of Jjainh^rdar, 
it is to bo remembered that “ the heir or nearest heir vho, 
according to the custom of tho village, is entitled to inhl.•r^t, ,, 
within tie- meaning of d of E 

Rules made under the Punjab Land Eevonuo Act, ISST. D 
in all cases the heir according to tho rule of primogeniture 
unless some other special custom be distinctly proved i No. > 
P. P. 1894, Rev.) ; and an adopted son may, under eortnjn 
circumstances, be in the same position as a son of the . bdy 
(No. 2 P. E. 1899). 

Remark 1.- -But the appointment of a person of a {Liferout 
(jot or a pair haunt — such as a stepson — is, except at time * in 


the case of a daughter's or a sister's son (as to which srr 
para. 37), generally opposed to custom (No. 170 P.R. 1882, 
Aroras of Labor ; No. 41 P. E. 1889, Khairi Jats of laid* 
iantt ; No. 09 P. E. 1892, Bhullar Juts of Lahore; No. 84 
ibid, Muhammadan Jutland Jats cf Gujrat; No. 83 ihr\ 


Hindu Jaj Jnt^-of Hosliiarpur, reported also as No. 98 did: 
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p. p. 1803, P. B.; No. 48 E. E. 1894, Mara Jots of 
; No. 122 P. 11. 1894, AulaJch Juts of Amritsar 
;o). The sumo principle lias been followed l>y the 
}t enue Courts in regard to tlio succession to the office of 
Lumhardar —vide rulings cited under Exception 3. But see 
No. 38 P. E. 1890 (Dhariwal Juts of Firozpur), where the 
appointment of a stepson's 'son, tc/io was also a remote col - 
l iteral, was upheld , No. 43 V. E. 1874 ; No. 9 P. E. 1880 ; 


No. 98 P. E. 1884; No. 23 P. E. 1886. 


Itciltark a.—In No. 83 P. E. 1881 the appointment of two 
persons as heirs by a Gujar was held not to be sanctioned 
by any proved custom. And in No. 8 P. E. 18S8 tlio 
appointment of a daughter as heir by a Gujar was held not 
to bo Valid by custom. 


36. There arc no restrictions as regards the ago 
or tin degree of relationship of the person to he 
appointed. 

Authorities.—No. 3 P. E. 1806; No. 51 P. P. 1807; No. 37 
P. E. 1868; No. 57 P. K. 1872; No. 17 P. It. 1878; No. 
120 V. R. 1881 ; Nos. 15, 90 and. 98 P. E. 1883; No. 1911 
of 1881 (decided in Chambers); L. It. A' 1ml. App. 40; 
No 119 P. E. 1882; No. 177 of 1883; No. 02 P. E. 1888; 
N 5 Of 1888; No. 114 P. E. 1889 ; Nos. 38 and 39 P. E. 
No. 4S6 of 1890; No. 4 P. E. 1892; Topper’s Cm- 
• Late, Vol. II, page 102 (reprint). 

.'j.U'M ;• MlQjjS : — 

1. Ajj|Sfe’s brother may bo adopted (No. 125 P. E. 1880; 
No. ^J»E. 1891). 

2. AlAn vifo’o brother's son IT. Tj. E. Ill Mad. 15; 

NX page 289 ; XV. «.» P. Jt. 1882; No. 94 P. E. 

1898). A«d a wile's ei-tir’s sob amongst Muhammadans 
No. 101 P. E. 1891 ; and IChatris (No. 8 1*. It. 1001'. 

Contra. — Nos. 120 aDd 105 f E. 188 i: and the " s of proving 
the validity of such adoptions rests on the pm -on aasertiflg 
it (No. 150 P. it’. 1890). Cf. also 41 P. E. 1889; Nos. 69 
and 81 P. lh 1*92. 
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3 And a grandnephew (I. L. It. YI Cal. 41; XX Bom. 
973; No. 96 P. R. 1883). • . % 

4. Or a brother’s daughter’s son (No. 2.7^ P. 188. ; 
No. 86 P. R. 1885; Np/43 P,11/1886). ' s' ' 


lieniark 1.—It is inter, sting to note that gvfcn m provinces 
where the Hindu law is more rigidly observed, later decisions 
seem to establi tjbat restrictions regard ing\age nud the 
performance of ceremonies aro gradually losing thciy i<uv< , 
or are receiving* a more liberal interpretation. Thus, in 
Madras it has been hold that the ceremony of Datta Homan 
is not essential to a valid adoption amongst Bruhm'n when 
the adoptive father and son belong to the same gotro \ I L. R. 
XI Mad. 5). In tho same Presidency the adoption of a 
Brahmin after Upanayanam in the natural family has been 
upheld (I. L. R. IX Mad. 148), and on the Bombay side 
the adoption of a married Asngotra Brahmin has nh Jwen 
upheld (T.L.R. A Bam* 80 (y: also I.L. R. IX All. 2.'3. 

But M-*e No. 315 of 1888. where it was held thut among 
Sarsut Brahmins of Dellii adoption after investiture is 
invalid. 


Remark 2.—In regard to restrictions as to tho person to 
be adopted, village custom at times requh ** th* nearest 
available agnate to be ed for appointment. C 7 Nos 7j 
and 102 P. R. 1893; mid see the provisions of the ~ ij-i-am 
in No. 92 P. R. 1894, and No. 17 P. R 1895. ,Bu 
No. Il l P. R, 1889, Nos. 38 and 39 P. R. 1890. 


37.—rPO A daughter’s or a sister’s son, ahiongst 
Hindu non-agriculturists, is generally recognised as 
a proper person to he appointed. 

(/;) But amongst agriculturists, especially in the 
eastern districts of the Punjab, such appointments 
are. not now favoured, unless made with the consent 
of the agnates; and under a full bench decision 
.of the Chief Court (fto o0 P. II. 1898), they are to 
he presumed to be invalid (No. 89 P. R. 1897). 

Authorities in support of appointment of daughter's son.— 
. No. 26 P. R. J,. 1876; No. 1227 of 1871 
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(Brahmins o i Pchoa ) ; No. 50 P. E. 1874; Nos. 72 and 77 
P. It. 1878; Nos. 43, 50, and 58 F. E. 1879; No. 61 P. E. 
1880; No. 51 P. E. 1881; No. 57 ibid; No. G6 ibid; No. 31 
P. E. 1883; No. 129 P. E. 1882; No. 701 of 1882; Nos. 61 
(Kapur Khatris of Amritsar); 149 (Brahmins of Panjznti 
class in Amritsar); 162 (Khatris of Nurmalial; ; 167 

(T\ahilwan Juts of Garda pur) ; and 172 P. E. 1883 (Jetts 
of Amballa) ; No. 98 P. E. 1884 (Badhal Jats of Ludiana); 
No. 154 P. E. 1884 (Riijar Jats of Bat ala ; No. 35 P. E. 
1885 (Aroras of Lahore); No. 120 ibid (Parwal Jats of 
Amritsar); No. 33 P..E. 1886 (G or ay ah Jats < . Gurdaspur); 
N<>. S5 ibid (lihattiyas of Sujabad, in‘Multan District); 
No. 20 V. E. 1886 u trains of Sialkot}; No. 128 ibid 
(Arains of Pliillour); No. 57 P. E. 1886 (Qhoprah Khatrts 
of Pirozpur) ; No. 84 P. E. 1886 (Saiyads of Gujrat ; 
No. 62 P. E. 1888 (Dhariwal Jats of Eupav No. 197 
P. E. 1889 {Sindhu Jats of Ludiana ; No. 93 P. E. 1890 
i Jats of Ludiana) ; No. 156 ib Jats of 

Eupar ; No. 159 ibid (Radhaua Jats of Jalandhar;; No. 81 
P. 1\\ 1891 Bagri Jats of Ludiana), where, however, the 
onus was held to bo discharged and the adoption of a 
daughter’s son was held to be invalid; No. 12 P. K. 1893 
(Hindu Rajputs of Hoshiarpur): No. 159 P. E. 1892 ; 
No. 71 P. E. 1895 (Mughah of Patti in Kasur Tchad of the 
Lahore District): No. 25 P. E. 1898 (Ghumman Jats of 
•Sialkot,; No. 94 ibid (Sikh Khatris of Rawalpindi ; No. 97 
ibid [Banyas of Jagraon) ; No. 34 P. It. 1899 (Lehl Jats of 
Ih.diiarpur : No. 24 P. H. 1900 Khatris of Pipli;. Compare 
Mr. .now iSir J LyalVs Settlement Report of the Kungra Dis¬ 
trict. para. 74. Of. also Tapper's Customary Lau\ Vul. IT, 
page 111 (last lino and page 112. It is noteworthy Unit in 
■Southern India custom permits Brahmins to adopt daughters’ 
v sLtms’ sons 1. J,. E. X Mad. 14 ; XVII HJd «>.» ; and 
u similar custom pr< vails urn on got Bohra Brahmins in tlui 
northern districts of the North-West, iu Province- 1. L. E. 
XIV All. 53), and ah •• amongst Jains .I.L. E. VI l i AU. ;i<j ; 
No. 20 P. It. 1897 (see instances at page 79). The pre¬ 
valence of a custom of this kind amongst people so widely 
separated geographically is an interesting fact to tho student 
oi comparative Jurisprudence. Indeed, it was held in 1825 
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by a majority of tho judges of tlio High Court N. W. jp. 
tliat even under a right interpretation of the Hindu law of 
tho Benares school itself, the adoption of a daughter’s son, 
or of a sister’s son, or of a son of the sister of tho motlior of 
the adopter, is not invalid (I. L. !R. XVII All. 294, F. B.). , 
But on apjioal to her Majesty in Council mis decision was 
revorsod, mainly on’tho ground that for eighty or nim [y 
years i ly ourreut of authority tlio 

way (L. E. XXVI Iml, App. 153). 

Later Authorities.—No. 50 P. R. 1893 (P. B.); Nos. 113 im.l 
1 10 P. B. 1893 ; Nos. 3, 30, 34, 39, 86, 92, 129 P. B.. 1804; 
Nos. 19, 58, 84, 98 P. B. 1895; No. 103 P.B. 1895: No. 39 
P. E. 1897; No. 18 P. R. 1899; No. 33 P. R. 1900; No. 81 
ibid. 

Remark. Tothestudent of comparative Jurisprudence it is also 
interesting to note that a childless man amongst the Chinese 
can only make an adoption with tho consent of his agnates, 
and the act is a solemn one made in a family council, and 
must be announced beforo an assembly of agnates. Sco 
Kohler, Rcchtsvcryleichcndc SIndian, Berlin, 1889, pages 191, 
195. 

! 

38, It is no valid objection to an appointed heir 
tlmt lie is the eldest or only son of his* natural 
father. 

Authorities—No. 35 P. R. 1874 ; No. 18 P. R. 1870; No 
P. R. 1874; No. 43 P. R. 1879; No. 57 P.R. 1881; No 
ami 57 It' 1886. 

• * J 

Exception.-—Amongst Gils of the Firo pur District sue I 
appointment is said to he invalid (No. 33 P. R. 1872). 

Remark.— Tho Privy Council has recently held tha 
adoption of tho kind referred to in this paragraph F 
null and void under Hindu law (L. R. XXVI Ind. 

113). * JI ' 
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i i i j cl ° T cannot appoint or adopt an heir to 

her husband unless— 

(«) she has been expressly authorized by her 
husband to do so ; or 

( h ) tow obtained tho consent of her husband’s 

kindred. 

Authorities, -ho. 783 of 1870. Compare No. 198 P. R. 1882 ; 

Nos. 02 auil 80 P. R. 1880; aud No. 15 T. R. 1881. 
Illustration :— 

( ; a Jat widow, adopts her daughter’s son with the consent 
of lior husband’s brother the next reversioner). The son so 
adopted will succeed to the estate held by the widow at tho 
date of adoption (No. 88 P. R. 188P. » 

Explanation 1. The power of tho kindred to give sucli a consont 
must bo proved to bo customary, and is not to bo presumed 
to exist. 




Authorities .—No. G2 P. R. 1880; No. 108 P. R. 1882. 


Jtcinark l.-Tho mere assent of the immediato reversioner 
vill not necessarily bind the more remote reversioners who 
may become entitled to succeed the widow owing to tho 
pior death of the former (No. 77 P. R. 1888; and cf. 

,. A ' l ’ 10riti ^ 3 under P ar “- 68 , post). Put see No. 113 P. R. 

whero consent of one of tho heirs and tho tacit 
acquiescence of another, were held suincient in th- ease of 

. uppoiutmout of a daughter's sen amongst village 
artizuus. 


Remark 'i.~ Ihe proprietors of tho patti of tho village in 
which the deceased husband had his land are not, us such, 
and in the presence of near reversion, is, entitled to sue to 
contest an appointment of an heir (No. 17S P. R. 1888). 

Exception.—Aniot.gat Muhammadan AVW,.. , of Rnhore t was 
'• nud that widows hud free power to adopt witl .a- wit 
the consent of their hushauds (No. 108 of 188|}) And • , 
have Jain widows 1. L. R. VUI All. 310: ,•/ \ 0 20 P it 
1897). " 


Remark.— In Western India a widow is held to have Implied 
authority from her husblmd to adopt, even though the 
e2 
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husband bo. a minor (I. L.’ B. XV Bom. 5G5 ; XXII ibid 
199, 20G, 558). 


Explanation 2. —Consent of kinsmen, where permitted, may be 
presumed (a) from long acquiescence, (b) from publicity of 
appointment without objection, or (c) from subsequent rati¬ 
fication. 


Authorities. — VH Bcftn. H. C. Reps. 33 App.; 1 Mad. S. D. 15f ;* 
Norton L. C., page 92. 

Explanation 3. —Provided that in every case there must bo such 
proof of consent on the part of the.kindred as is sufficient to 
support the inference that the act is dono by the widow, not 
from capnYiou& or corrupt'motives, or in order to defeat a 
particular reversionary'hqir, but upon a fair consideration, 
by what may bo called a family council, of tho expediency 
of substituting an heir by appointment to tho deceased 
husband. 

Authority.— 12 Moo. Iud. App. 442. r 

Remark.— It must be presumed, until the contrary is shown, 
that the widow has acted from proper motives in making tho 
i 1 option (L. it. IV Ind. App. 14). Sed quoore —Isa religious 
motive essential itf oven a formal Hindu adoption ? Mayne’s 
Hindu Law , §§ 115-11G, 5tli edition, page 133. 


Explanation 4.—The subsequent consent of some of the heirs to 
the succession of the adopt'd son will not supply the want of 
the -necessary authority to adopt in the? first instance (No. 80 
i\ li. ltrno). Compare J. 1;. yjj lnd. App. 17;.. 

Explanation 5.—In tho case of an nnlivided Hindu family tho 
assent of tho90 kinsmen of tho deceased husband is requisite 
who are liable to support the widow during her widowhood, 
and to defray tho marriage expenses of her female issue 
(VIII Madras Jurist , 58— G3 ; approved of in L. li. Ill Ind, 
App. 191. See also IV ibid 13). 

40 . Where die widow, however, has professed 
to Appoint- or adopt on the authority of her husband, 
' lie cannot afterwards be permitted to challenge the 
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validity of the appointment or adoption by denying 
tlic existence of such authorization. 

Authorities.—Section 115, Act I of 1872; Mayn a'* Hindu Law , 
§ 148, pages 174-175; No. 169 P. P. 1882. 

Kelt Kirk.—Nor will the circumstance that tho Government as 
the ruling power is entitled to the escheat render an aliena¬ 
tion by a widow invalid (I. L. P. Ill Mad. 223). 

41 . The authorization by the husband need not 
be in writing, nor need it specify the name of the 
heir to bo appointed. 

Authorities.—7 Moo. Ind. App. 54, 04; Norton L. C. 93 and W. 

Remark. —When tho husband lias moro than ono wife ho 
may soloot any ono of his wives to make tho adoption or 
appointment, and the one so select* d alone K comes under 
Hindu Law entitled to succeed the adopted son in the event 
oi' his death without issue or nearer heirs (L. P. XXVI 
Ind. App. 240). 

42. When a particular person is specified in the 
authorization tho widow is ordinarily bound to 
appoint him and no otln^. But on his death, in tho 
absence of any restriction by the husband to the 
contrary, she may appoint another. 

Authorities. —Norton L. C. i\\ ; Mad. S. D. 101; Law Peps. 
V Ind. App. 10 ; I. L. P. VHI All. 319. 

43. A widow cannot bo compelled to exercise 
licr power of appointment, nor does she forfeit her 
life-interest by not exorcising ii. 

Authorities.—Ill liom. H. C. S5, o. c. j. ; Norton L. 0. 97 . 
S. IX (’fll. Reps, for 1852, page 1001 ; IX Cal. Hops. 83. 

Remark.—Where a Hindu gave .•. power of adoption to his 
wife, directing that so long ns tho wife should live she 
should remain in possession of all his property, moveable 
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and immoveable, it was held that the widow took only a 
life-interest in her deceased husband’s property with 
remainder to the adopted son (I. L. E. VIII Cal. 357 ; and 
Authorities quoted under para. 53 y post). 


44. The power may be exercised at any time. 

Authorities.—East’s Notes of Cases 10 ; Norton L. C. 90. Sce ) 
however, 3 W. 11. GG. 


45. But the widow cannot exercise it so as to 
defeat the heirs of a subsequent male holder who 
arc in possession with full,rights. 

Authority.—10 Moo. Ind. App. 279; Moyne's II. L., § 101 , 
page 118, 5th edition. 

Ill f jstb ation :— 

A , having a ron 71, authorizes his wife C to appoint an 
heir in tho event of his son dying childless. B succeeds A 
and dies in C’s lifetime, leaving a widow who succeeds him. 
C cannot now divest B's widow of her lifo-iuterest by 
executing her power of appo utment. 


46. She may, however, exercise tho power oven 
when she takes as heir to a son, and not immediately 
from her deceased husband. 

Authority. —L. Reps. IV Ind. App. 1 ; No. 30 P. R. 1890. 

47. V Hindu minor may adopt an heir, and 
amongst the agricultural classes ho may also, with 
the consent of his nearest made kindred, make a 
customary appointment of an heir. 

Authorities. —Vol. II, Mien. Precedents 180; 15 W. R. 5-18; 
L. Reps. HI Ind. App. 72 ; and Y Cal. Reps. 380; I, L. R. 
XVIII Cal. 69. 


48. An heir appointed in the manner above 
described does not thereby ordinarily lose his right 

L 1 1 
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to succeed to property in his natural family, at 
least as against collaterals. 


Authorities.—No. 47 P. R, 1878; No. 43 P. R. 1879; No. 9 
P. R. 1880; No. 45 P. R. 1884 ; No. 42 P. R. 1886; No. 68 
P. R. 1898. CJ\ Tupper*s Customary Law , Yol. II, pago 157 ; 
Yol. Y, pago 70. 

Remark 1.—Amongst Hindu tribes that require any sort of 
ceremonial appointment, there is a disinclination to admit a 
person who has been n npointod heir in another family to 
succeed in his natural family, excopt in default of all heirs 
descended from a common ancestor. 

Remark 3. — Ill modern European systems of law which 
recognize adoption, the theory that it merely establishes a 
personal relationship is usually followed (vuh Codice Civile, 
art. 212; Code Civil, art. 3 18—350). So also according to 
the custom of Illatom (/.<?., affiliation of a son-in-law) which 
obtains among the Roddis, or Pedda Kupu caste of Nellore, 
the Illatom son-in-law does not thereby loso his rights of 
succession to the estate of his natural father’s divided 
brother. 

49. Nor, oil the other hand, docs the heir acquire 
aright to succeed to the collateral relatives of the 
person who appoints him, 'where no formal adoption 
lias taken place, inasmuch as the relationship estab¬ 
lished between him and the appointor is a purely 
personal one. 

Authorities.—No. 97 P. R. 1879; No. 9 P. R. 1880; No. 1* 
P. R. 1881; No. 81 P. 11. 1887; No. 181 P. R. 1889 ; 
No. 107 P. R. 1891; No. 1305 of 18S7 (see final order); 
Nos. 56 aud HI P. R. 1898 : Nos. 61 and 138 P. R. 1894 ; 
Nos. 29 and 53 P. R. 1895 ; No. 18 P. R. lOUO. 

\ t LUSTRATION :— 

A, a Jat widow, adopts B , with the permission of C, her 
deceased hu Land's brotlur. B is entitled to succeed to the 
estate of which A was in poswt - ion at the lime of adoption, 
but has no light of succession to the property of C (No. 88 
P. R. 1881). Cf. No. 1902 of 1886. 





WNtST/fy 



APPOINTMENT OF AN HEIR. 


50 . He cannot, however, relinquish his status. 


Authority.—No. 17 P. 11. 1878. 

Remark. —The case cited was one in which the parties were 
Khatrts and not agriculturists, and there was no suggestion 
that any special custom, existed whereby an adopted son 
could abandon his status. And even in the case of a cus¬ 
tomary appointment as heir, the presumption is altogether 
in favour of the appointment being absolute and irrevocable, 
which it would require cogent evidence to rebut. Per 
Plowdon, J., in caso cited. 


51 . Nor cun lie be disinherited for misconduct, 
disobedience, or neglect to support his adopted or 
#em/-adopied father; nor can the latter subsequently 
revoke or repudiate the adoption or appointment 
once lawfully made. • 

Authorities.—No. 15 P. 11. 1877; No. 17 P. R. 1878; No. 98 
P. R. 1882; No. 98 P. 11. 1881; No. 9 P. R. 1898; No. 143 
' P. It. 1894. 


Remark. —The question was raised but not decided by tbe 
Privy Council whether an adopted son is bound by conditions 
agreed to by bis natural father when a minor (l. L. It. YI 
Tnd. App. 196; IV Mad. 160). C/., however, I. L. It. 

XLV Mad. 172, following XII ibid 490; XVI Mad. 400; 
XXI Mad. 10; XI Bom. II. C. lteps. 199. See Authorities 
under para* 53, post. 

52 . The appointed heir succeeds to all the rights 
and interests held or enjoyed by the appointor, and 
suable, would succeed equally with a natural son 
subsequently- born. 

Authorities.—No. 108 P. R. 1879; No. 93 P. It. 1893. Cf. 
No. 141 P. R. 1894, where it was contended but not proved 
that amongst Punchzati Brahmins of Amritsar an udupted 
son did not succeed to Birt. 

Remark 1. But not being a male lineal descendant of the* 
appointor, he would notsuccoed to hie right* as an occupancy 
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tenant. It would be otherwise if ho had been formally 
adopted (No. 34 P. R. 1883). 

Remark 2. —An adoption by tho widow, not authorized by 
the deceased husband, and not made with the consent of tne 
husband’s kindred, only confers on the adopted a right of 
succession to the widow’s own private property which was 
within her disposing power (No. lo P. II. 1881 . 

Remark o.—The appointed heir would only acquire a vested 
interest in such property as belonged to the appointor at the 
date of appointment (I. L. JR. V Pom. 030). 

53 . The title of the person validly appointed by 
a widow ordinarily relates hack to the date of the 
appointment and not to the date of the death of 
the deceased husband, and the effect of such 
appointment is ordinarily to divest the estate in the 
hands of the widow. 

Provided that the appointed heir (or his guardian) 
may waive his right of immediate succession in 
favour of the widow who appoints him. 

Provided also that the deceased husband may 
qualify the power of appointment with a condition 
that the son appointed by his widow shall not 
succeed until after her death, and the heir appointed 
under the power will bo bound by such condition. 

Authority.—No. 2010 of 1880 ; No. 20 r. K. 1807. Cf. I. L. 11. 
NVIII Oai. 09 and 38o; XIV Bom. 463; IV Mad. 100; 
XXL ibid 10 ; XUT All. 391 ; XXIV Cal. o89. 

Remark.—Un ler d;.* Hindu ht w a son cannot object to an 
alienation validly made by his lather before ho was born or 
begotten. But as under that law, as under oilier systems of 
law, a son concdrrd is equal to a son born, an alienation is 
liable to bo set aside to tho extent of tho son’s share, 1 y a 
son who was in his mothers womb at tho time of the aliena¬ 
tion (I. L. E. XYi Mad. 76). But in tho oase of nu adop¬ 
tion by a Hindu widow, inasmuch ns an adopted son is in 
the same position as a posthumous son, and his inheritance 
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dates from the doatli of tlie adopted father, the Privy Council 
lias held that the rights of an adopted son aro not prejudiced 
by any unauthorized alienation by the widow which precedes 
the adoption which she mates (VIII AT. I. App. 397 at 
page 443). See also No. 20 P. E. 1897 ; I. L. E. XI Bom. 
009 ; and XXI ibid 319. 

54. On the death of the appointed heir his male 
issue succeed, and in default of such issue his widow 
takes his estate on the usual life-interest. 

Authority.—No. 9P. E. 1880. 

55. In the event of his dying childless, and 
leaving no widow, the estate which lie inherited 
from the person who appointed or affiliated him 
passes (1) to hi.s own natural heirs if (lie estate con¬ 
sists of property over which the appointor had an 
absolute power of disposal, and (2) to the male 
collaterals of the appointor’s family if the estate 
consists of property over which the appointor had 
only a restricted power. 

Authorities.—No 122 P. E. 1879 (a caso of a Khana-Damad) ; 
No. 9 P. It. 1880 (of an appoints] hoir); N<». 89 P. It. 1885; 
No. 1235 of 188G ; N<>. 12 P. It, 1892 F. B.; No. 72 P. It. 
1893. Compare No. 1 P. It. 1886. 

Remark. —Amongst Khati is and Brahmins a different rule 
naturally prevails, and the succession passes (in accordance 
with the Hindu law) to the heirs of the adoptive parentWnto 
whose family the udoptod son was admitted by virtue of 
the adoption (No. 147 P. E. 1889; No. 21 P. B, 1890). 

55a. A suit may he brought by the reversionary 
heir— v 

(;) to set aside the customary appointment of an 
hoir or to havo il declared invalid, when the 
appointment does not confer u title to ances¬ 
tral agricultural land, within six year; from 
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tho date when tho alleged adoption becomes 
khown to the plaintilf ; 


Authority.; — Art. 118, Schedulo II, Act XV of 1877; No. 51. 

' P. E. 1894 ; I. L. E. XX1Y Cal. 1. . ' 

(2) to recover possession of immoveable property 

as heir within twelve years of tho estate- •• 
falling into possession. 

Authority.' — Art. 110, Schedule II, Act XI of 187/ ; No. 5o 
I\ It. 18J7 ; I. L. E. XXI Bom. 159, 376 aud 124 ; XXV 
Cal. 354. V., • ' 

Remark.— In cases governed by Punjab .-Vet I of 1900, the 

special rules of limitation tliero given must bo followed. . , ’ . 
See paras. 09 a and 69 b, and ltemark 2 to pura. 69.v. 
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CHAPTER IV. 

ALIENATION. 


INTRODUCTION. 

1 The “right of property” is eoihmonly held to include 
three es^ utial elements, that of unhampered exclusive use for 
life or for a term of years, that of alienation hy gift or 
exchange during life, and that of bequest. But these three 
eleme nts are not found in combination, in a complete and 
unrestricted s* use, except in a highly-developed condition ot 
society. It will be readily conceded by those who know 
anything of the Agricultural communities in the Punjab that 
such a condition of advanced development has not been 
reached in those communities, where actual association in tho 
ownership of tho land ; gi ring rise to common interests, and 
a natural leaning in favour of male heirs resulting in a form 
of the agnatic family system in its widest extension, as 
embracing a.U male persons who are descended from a 
a mnion ancestor], still largely checks tho growth A indi¬ 
vidualism. Thus, while the unhampered exclusive use of 
property in a man’s possession, whether ancestral or acquired, 
with a i• dispo al of the i leome, 11 hot 
denied, freedom of alienation, wb-lher hy gilt or bequest, 
is, in regard to ancestral immoveable property, subject m 
most cases to certain n strietions. 1 ho prevailing sentiment 
in this province amongst agriculturists in regard to these 
matter? is, as well expressed hy the learned Henior Judge 
,.f the Chief Court In a leading ease (No. 107 P. It. JN87, 
]ingo 247), that in r- spect of ancestral immoveable property 
iu the hands of any individual, there exists .some sort of 
residuary interest in all the descendants of the first owner, 
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or body o£ owners, however remote and contingent may 
be the probability of some among such descendants ever 
having the enjoyment of the property. In short, the owner 
in possession is not regarded as having the whole am so e 
interest in the property, and power to dispose of it, so as to 
defeat the expectations of those who are deemeu to have a 
residuary interest, and who would take the property it the 
owner died without disposing of it. The limitations wt nu 
'which persons having or claiming to have such a resu uai> 
interest may prevent an owner in possession from defeatmg 
their expectations will be found to vary according to local 
circumstances, which may either weaken or rebut thepre¬ 
sumption that the owner lias not an unrestricted pouu o 
disposition. In the present chapter an attempt is mm ■ 
reduce the Customary Law in regai-d to alienation to some 
definite general principles, extracted from the decisions of 
highest Court of Appeal, and which it is believed, as ex¬ 
perience has shown, express the true rule to be followed 
the vast majority of cases. Exceptional circumstances of a 
particular tribe or . von of a family may occasionally I'eqmv 
an exceptional decision. But such cases are now rarely mot 
with ; ami even in these if the special conditions of the tribe 
or family are carefully considered, aiul, iu particular, \\ hot In a 
in regard to marriage exogamy or endogamy is the rule, it 
will bo po- dlde to base a decision on some intelligible under- 
lying principle which, while establishing an exception to a 
general rule, will still fully explain the r«\.--on lor lli.it dopnr- 
It is only by observing certain* general principles and 
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strictly confining'exrrptions to conditions whinh aro capabk 
0 f supplying a rational explanation of them, that cliaos and 
• confusion cim bo avoided. 

2. SiiK-c i 1 1 o pi vious edit ion of this digest was issue*], the 
Indian Legislature has also intervened to re frict the aliena¬ 
tion of agricultural land iu the Punjab, and the provisions of 
Act XIII of 1900, which extends to all the territories for the 
time being administered by the Lieutenant-Governor of the 
P U U | ib, will now regulate the action of the Courts where 
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p> ovisions apply. But inasmuch as power is reserved to tho 
Local Government, with the previous sanction of the 
Governor-General in Council, by notification in tbc local 
official Gazette, to exclude any persons or classes of persons 
in any part of the territories to whiph this Act extends, from 
the definition of an agriculturist' (Section 2 (1, proviso 2), 
or to exempt any district, or part of a district or any person or 
class of persons from the operation of the Act (Section 24); 
and as it is further enacted (Section 5) that no sanction to an 
alienation given by a Deputy Commissioner under tho pro¬ 
visions oi the Act shall be deemed “to decide or affect 
any question relating to any reversionary right,” the general 
provisions of the Customary Law may still have a “spbre 
of influence ” in regard to alienations of property which will 
necessitate a continued reference to them. I have accordingly 
decided to retain the former text of this chapter, but to 
supplement it with the provisions of tho new law. As recast, 
the Chapter is divided into two lo ads, embracim?— 

(1) Statutory Law; 

(2) Customary Law. 


1. Statutory Law. 

56a. The following are the provisions of Act 
XI11 of 1900, which was passed by the Legislative 
Council of India on the 19th October, i000, in 
regard to permanent and other alienations of agri¬ 
cultural land in the Punjab :— 

“ Permanent- Alienation of Land. 

‘•'3. Sanction of Deputy Commissioner required to cer- 
“ tain permanent alienation. —( 1 ) A person who desires 
11 to mak< a permanent alienation of his land shall 
“ be at liberty to moke such alienation where— 

“ (a) the alienor is not a member of an agricul- 
“ tural tribe; or 
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“ (fl) the alienor is a member of an agricultural 
“ tribe and flic alienee holds land as an agri- 
“ culturist in the village where the land 
“ alienated is situated; or 
“ (e) the alienor i - a member of an agricultural 
‘• tribe and the alienee is a member of the 
“ same tribe or of a tribe in the same group: 
“ Provided that, if an. agriculturist, desires to 
make a permanent alienation of land acquired 
under clause (/>), he shall not be at liberty to make 
such permanent alienation under this sub-section 
unless the alienee is a member of an iigricultui.il 
tribe or a person holding land as an agriculturist 


in the village 


Explanation 1.—Tho expression “pomianent alienation in¬ 
cludes sales, oxeliangos, gifts and wills, but does not include 
any gift for a religious or eliarituble purpose whether made 
inter vivos or by will (Section 2(1) ). 

Explan^tion2.—The expression “laud” means bind which is 
not occupied as tho sito of any building in a town or village 
and is occupied or let for agricultural purposes or for pur¬ 
poses subservient to agriculture or for pasture, and includes 

(a) tho sites of buildings and other structures on such 
land; 

(V a share in tho profits of an estate 01 holding; 

(c) any dues or any fixed percentage of the land revenue 
payable by an inferior landowi r to a superior land- 
owner ; 

\ (d) a right to receive rent; and 

(e) ur ngii • ifM-’r e njoyed by tho owner or ocoupier , 

of land u Midi (S« ciion - (3 )). 

" ration 3.—Tho rossion “ n-rrn uburisfc° mount* aperson 

oldiug agricultural land wlnA, chin r \n his own name or in 
die name of Ids am rsfor in * iiu mnl rt line, was'tucoidod as 
the owner of land or us u hereditary tenant or us an oec.u- 
pancy tenant in any estate r at the first regular settlement, 
or, if the first regular settlement was made in or since tho 
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yeai’ 1870, then at the first regular settlement or at si ^ 
previous settlement as the Local Government may, by on 
in writing, determine: 

Provided that, if since tho making of any such settlement 
a Civil Court or other competent authority has before the 
commencement of this Act decided that any person was 
wrongly included in or omitted from the record thereof, or 
that any right recorded in the record is erroneously stated, 
this definition shell be construed with due regard to such 
decision : 

Provided also that the Local Government, with tho pre¬ 
vious sanction of tho Governor-General ia Council, may, by 
notification in the local official Gazette, extend or restrict 
this definition so as to include or exclude any persons or 
classes of persons in any part of the territories to which 
tliis Act extends (Section 2 (1)). 

“ (2) Except in tho cases provided for in sub- 
“ section (1), a permanent alienation of land i shall 
“ not take effect as such unless and until sanction is 
11 given thereto by a Deputy Commissioner : 

“ Provided that sanction may be given after the 
“ act of alienation is otherwise completed. 

“ (3) The Deputy Commissioner shall inquire into 
“ the circumstances of fh< alienation and shall have 
l: discretion to grant or refuse the sanction required 
“ by sub-section (2). 

11 4. At/riculhiral Tribes. — The Local Government 
11 shall, by notification in the local official Gazette 
(t published with the previous sanction of tin 
“ Govto nor-General, in Council, determine what 
“ bodies of persons in ana district or group « 

“ districts are te he deigned, to be agricultural 1 1 -< ’ 

“ or groups of a<."'Vulture! tribes for the pui 
“ of this Act. 

“ 5. Savina jar llic/hta hi Lawi alienated .—When 
“Deputy < Joi amission ov sanction.-, a pc, innncnt, 
“ alienation oj land, his order shall not be take>i to 





“ decide or affect any question of title, or any 
question relating' to any reversionary right or 
• right of pre-emption.- 


“ Temporary Alienations of Land. 

“ 6. Forms of Mortgage permitted in errf tin Cases .— 
“(1) If a member of an agricultural tribe mort- 
“i gages his land and the mortgagee is not a member 
11 of the same tribe, or of a tribe in the same group, 
“ the mortgage shall be made in one of the following 
“ forms:— 

“ (a) in the form of a usufructuary mortgage, by 
“ which the mortgagor delivers possession of 
“ the land to the' mortgagee and authorises 
“ him to retain such possession and to recoil c 
“ the rents and profits of the land in lieu of 
“ interest and towards payment of the piin- 
“ c-ipal, on condition that alter the expiry of 
“ the term agreed on, or (if no term is agreed 
“ on, or if the term agreed on exceeds twenty 
‘‘years) after the expiry of twenty years, 
1 ‘ the land shall lie re-delivered to the mort- 
“ gagor; or 

Explanation.—The expression “ u^i.fruotuurv mortgage " means 
a mortgage by which the morf.-ngor delivers possession of 
the mortgaged land to the- mortgagee and authorizes him to 
rotaiu such possession until payment of the mortgago-money, 
and to receive tho routs and prolits of the luml and to 
appropriate them in lion of interest, or in payment of tho 
mortgage money or partly in lieu o: interest and partly in 
111 of tie' morl cage-money section " ■,}. 

l ' ! ’(//) in tho form of a mortgage .without \vmox- 
“ sion, subject to the condition that, if tho 
“ mortgagor fails to pay principal and 
n interest according to Ins contract,, tho 
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“ mortgagee may apply to tlie Deputy 
“ Commissioner to place liim in possess! u| 

“ for such term, not exceeding twenty years, 

<• as the Deputy Commissioner may consider 
“ to be equitable, tlie mortgage to be treated 
“ as a usufructuary mortgage for tlie term oi 
« the mortgagee’s possession and for sucli 
« sum as may be due to tho mortgagee on 
“ account of the balance of principal duo 
“and of'interest due not exceeding the 
“ amount claimable as simple interest at 
“ such rate and for such period as the 
“ Deputy Commissioner thinks reasonable; 

“ or 

1 (c) in the form of a written usufructuary mort- 
“ gage by which the mortgagor 1 ‘Cognises 
“ the mortgagee as a landlord, and himsclt 
“ remains in cultivating occupancy of the 
“ land as a tenant subject to the payment of 
“ rent at such rate as may be agreed upon 
“ not exceeding sixteen annas per rupee_ of 
“ the amount of the land-revenue in addition 
« to the amount of tlie land-revenue of the 
“ tenancy and the rates and cesses charge- 
“ able thereon and for such term as may he 
“ agreed on, the mortgagor having no right 
“ to alienate his right of cultivating occu- 
“ pancy and the mortgagee having no right 
<< <vject the mortgagor unless on tho 

<<■ grounds mentioned in section 39 of the 
“ Punjab Tenancy Act, 1887; or 

“ (d) in any form which the Local Government 
“ may, - ’ by general or Special order, permit 
“ to be used. 

“ (2) If in the case of a mortgage in form (c) 'tlie 

mortgagor is ejected or relinquishes or abandons 

cultivating occupancy of the laud, the mortgage 
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0 shall take effect as a usufructuary mortgage in 
‘ form (a) for such term not exceeding twenty years 
“ from the date of ejectment, relinquishment or 
“ abandonment, and for sucli sum of money as the 

Deputy Commissioner consider? to be reasonable. 

‘‘7. Rules applying' to Permitted Mortgages. —In 
{ * the case of mortgages made under section G— 

“ (1) no interest shall accrue during the period 
“ for which the mortgagee is in possession 
“ of the land or in receipt of rent; 

“ (2) if the mortgage is in form (a) or form (/d, 

“ then at the end of such period of possession 
“ the mortgage-debt shall be extinguished; 

u (3) the mortgagor may redeem his land at any 
“ time during the currency of the mortgage, 

“ on payment of the mortgage-debt or, in 
u the case of a mortgage in form («) or 
“ form (l), of such proportion of the mort- 
“ gage-debt as tho Deputy Commissioner 
“ determines to be equitable ; and 

“ (4) in the case of a usufructuary mortgage the 
“ mortgagor shall not be doomed to bind 
“ himself personally to re-pay the mortg; ge- 
“ money. 

u 8. Conditions in Permit led Jfortgages. —(1) In a 
“ mortgage made under section (>. the following 

conditions may be added by agreement between 
•’ the parties: 

u (a) a condition fixing the time of the agricui- 
“ tural year a which a mortgugor redeeming 
“ his land may resume possession thereof; 

“ ( b ) conditions limiting the right of a mortgagor 
<< ov mortgagee in possession to cut, sell or 




“( 


ALIENATION. 

“ mortgage trees or to do any act affecting 
“ the permanent value of the land ; and 
c) any condition which the Local Government 
“ by general or special order may declare to 
“ be admissible. 


(2) In mortgages made under section 6 any con- 
“ dition not permitted by or under this Act shall bo 
u null and void. 


u 9. Power to revise Mortgage made in form not per- 
11 mitted. —(1) If a member of an agricultural tribe 
“ makes a mortgage of his land in any manner or 
11 form not permitted by or under this Act, the 
“ Deputy Commissioner shall have authority to 
“ revise and alter the terms of the mortgage so as to 
“ bring it into accordance with such form of mort- 
“ gage permitted by or under this Act as the mort- 
“ gagec appears to him to be equitably entitled to 
“ claim. 

“(2) Tf a member of an agricultural tribe has 
“ before the commencement of this Act made a 
“ mortgage of his land in which there is a condition 
“ intended to operate by way of conditional sale, 
“ the Deputy Commissioner shall be empowered at 
“ any time during the currency of the mortgage to 
“ put the mortgagee to his election whether he will 
“ agree to the said condition being struck out, or to 
“ accept in lieu of the said mortgage a mortgage 
“ which may at tire mortgagee’s option he either in 
a form (a) or in form (/>) as permitted by section 0 
u and which shall be made for such period not 
“exce.i ling the period permitted by the said section 
“ and for such sum of money as the Deputy Com- 
“ missioner considers to bo reasonable. 

“ (!i) if proceedings for the enforcement of a 
“ condition intended to operate by way of con- 
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ditional sale are instituted or are pending at the 
“ commencement of this Act in any Civil Count, or 
“if a suit-js instituted in any Civil Court on a 
“ mortgage to which sub-section ( 1) or sub-section (2) 
“ applies, the Court shall refer the case to the 
“ Deputy Commissioner with a view to the exercise 

“ of the power conferred by the sub-section applying 

“ thereto. 

“ 10. Future Mortgage hg way of Conditional Sale not 
“ permitted. — In any mortgage of land made after 
“ the commencement of this Act any condition 
“ which is intended to operate by way of condi- 
“ tional sale shall be null and void. 

planation.—The expression “conditional salo” includes any 
agreement whereby in default of payment of the mortgage- 
monoy or interest at i. certain time the laud will be abso¬ 
lutely transferred to tho mortgagee ^Section 2 (G)). 

“ 11 . Leases and Farms .—Any member of an 
agricultural tribe may make a lease or farm of bis 
land for any term not exceeding twenty years, 
and -any lease of 'farm made by a member of an 
agricultural tribe for a longer term than twenty 
years shall, if the lessee or farmer is not a member 
of the same tribe or of a tribe in the same group, 
be deemed to be g lease or farm for the term 
‘ permitted 1 y this section. 

“ 12, Restriction on Power to make farther Tay- 
“ por trg Alienation. —(1) During tlm currency‘of a 
t: mortgage made under section 0 in form" («) or 
“ form Jo) or of a lease or farm under this Act x thef 
o owner sliall be at liberty to make a further.-tcni- 
u porary alienation of the same land for such .term 
as tocher with the term of the current, mortgage, 
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lease or farm will make up a term not exceeding 
u the full term of twenty years. 


“(2) Any such further temporary alienation, if 
u made for a longer term than is permitted by this 
11 section, shall be deemed to bo a temporary aliena- 
“ tion for tlio term permitted by this section. 


l ' 13. Ejectment of Mortgagee, Lessee or Farmer 
“ remaining in possession after Term. —If a mortgagee, 
“ lessee or farmer holding possession under a rnort- 
“ gage made under section G or under a lease or 
“ farm made under section 11 or under a mortgage, 
lease or farm made under section 12 remains in 
“ possession after the expiry of the term for which 
“ he is entitled to hold under his mortgage, lease or 
“ farm, the Deputy Commissioner may, of his own 
*' motion or on the application of the person entitled 
“ to possession, eject such mortgagee, lessee or 
“ farmer and place the person so entitled in pos- 
u session. 


u General Provisions. 

“ 14. Effect of P nnanent Alienation made without 
“ Sanction. —Any permanent alienation which under 
“ section 3 is not to take effect as such until the 
11 sanction of a 1 >cputy Commissioner is given thereto 
“ shall, until such sanction is given or if such sane 
“ tion has been refused, take effect as a usufructuary 
“ mortgage in form (a) permitted by section 0 for 
u suclt term not exceeding twenty years and on 
u such conditions as the Deputy Commissioner con- 
“ siders to be reasonable. 


" 15. Sanction of Deputg Commissioner required to 
“ certain Alienations of\ot Charges on,produce oj Lund .— 
“ Every agreement whereby a membor of an agri- 
“ cultural fcjibe purports to alienate or charge the 
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” produce of his land or any part of, or share in, 
<l such produce for mere than one year shah not 
“ take effect for more than one year from the date 
“ of the agreement unless the sanction of a Deputy 
“ Commissioner is given thereto, and shall, until 
“ such sanction is given or if such sanction is 
u refused, take effect as if it had been made for one 
“ year. 

Explanation.— The produce of land means— 

(a) crops and other products of the afirtli standing or uu- 
gathered on tlio holding; 

(h) crops and other products of tho earth which have boon 
grown on tho land during 1 tho past year and have liecn 
reaped or gathered. 

u 16. Execution-sale of Land forbidden. —(1) Noland 
“ belongingto a member of an agricultural tribe shall 
u bo sold in execution of any decree or order of any 
“ Civil or Revenue Court, whether made beforo or 
“ after the commencement of this Act. 

“ (2) Nothing in this section shall affect the right 
“ of Government to recover arrcais of land-revenue, 
u or any dues which uro recoverable as arrears of 
u land-revenue, in any manner now permitted by 
" “ law. 

11 17. lirff is/ration.— Notwithstanding anything in 
“ the Indian Registration Act, 1>S77. or in any rules 
u made under section of) of that Act,— 

“(1) An instrument which contravenes any pro- 
“ vision of this xYct shall, not be admitted to 
“ registration; 

“ (2) an instrument which records or gives effect 
“ to any transaction which requires the • 

“ sanction of n Deputy Commissioner shall 
“ not be admitted to registration until a 
“ certified copy of the order giviug such 
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“ sanction is produced to tlie officer em- 
“ powered to register such instrument. 

Ci 18 . Record of Rights and Annual Record. — 
u (1) Where, by reason of any transaction which 
11 under this Act requires the sanction of a Deputy 
u Commissioner, a person claims to have acquired a 
“ right the acquisition whereof he is bound to report 
“ under section 34 Of the Punjab Land Revenue 
u Act, 1887, such' person shall, in making his 
u report, state whether the sanction required has 
“ been obtained or not, and his right so acquired 
u shall not be entered in the record-of-rights or in 
“ any annual record until he produces such evidence 
“ of the order by which such sanction is given as 
“ may be required by any rules made under this 
“ Act. 

“ (2) No right claimed by reason of any trans- 
“ action or condition which is declared by this Act 
u to be null and void shall be entered in the record- 
“ of-rights or in any annual record. 

“ 19- Application of certain Provisions of the Punjab 
'' Land Revenue Act. 1887.—Subject to the provisions 
“ of this Act, the provisions of Chapter IT of the 
“ Punjab Lund Revenue Act, 1887, shall, in so far 
“ as they are applicable, apply to the proceedings 
“ of revenue officers under this Act. 



u 20. Appearance of Legal Practitioners forbidden .— 
“ No legal practitioner shall appear on behalf of 
“ any party interested in any proceeding before a 
u revenue officer under this Act. 

Explanation. — Tho term “legal practitioner” includes u 
mukhtar. 

u 21 . Jurisdiction of Civil Courts excluded. — (1) A 
“ Civil Court shall not have jurisdiction in any 
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matter .which the Local Government or a revenue 
" officer is empowered by this Act to dispose Of. 

“ (2) No Civil Court shall take cognisance of the 
manner in which the Local Government or any 
“ revenue officer exercises any power vested in it or 
“ in him by or under this Act, 


“ 22. Addition to Action 77, Act XVI, 1887.—In 
“ sub-section (3) of section 77 of the Punjab 
“ Tenancy Act-, 1887, the following words shall be 
“ added to clause ( c ) of the first group of suits 
“ therein mentioned, namely :— 

“ 1 and suits relating to the rent to be paid under a 
“ ‘ mortgage made in accordance with form (c) as 
“ ( prescribed bv.section U of the Punjab Alienation 
“ ‘ of Land Act, 1000. 7 

“ 23. Exercise of Powers of Deputy Commissioner .— 
“ The powers conferred by this Act upon a Deputy 
“ Commissioner majr be exercised -by a revenue 
“ officer of higher, rank, or by any officer authorised 
“ by the Local Government in this behalf. 

“ 24. Exemption .—The Local Government,' with 
“ the previous sanction of the GoyernorrGcneral in 
“ Council, may, by nptitication in the locftl official 
“ Gazette/exempt any district or part. of a district 
“ or am person, dr .class of persons from the opera- 
“ tion of this Act or of any of the provisions 
“ thereof. 

“25. Power to make Rules.'- —(1" The Local 
“Government may make rules for, carrying into 
“ effect the purposes of this Act. 

“ (2) In particular and without prejudice to the 
“ generality of the foregoing power, the Local 
“ Government may make rules''prescribing ;ho 
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u made, and the manner and form in which such 
u applications shall be made and disposed of.” 


2. Customary Lav/. 

56b. The Customary Law ordinarily recognises 
no distinction between the power of making verbal 
or written transfers of property inter vivos. Nor, 
sembldj where an unrestricted power of transfer is 
recognised to exist, between a transfer inter vivos and 
one to take effect upon the death of the transferor. 
The form of alienation is treated as immaterial. 

Explanation 1.—In this Chapter “ transfer” means and includes 
every form of absolute transfer of property. 

Explanation 2. —It does not, however, include a bond fide transfer 
for tho purpose of mero management or cultivation of an 
estate, as by tho creation of a tenancy with rights of occu¬ 
pancy or for a term (No. 100 P. J\. 1886;. Put tho transfer 
will not necessarily be excluded from the operation of this 
Chapter by boim* merely clothed in tho form of a creation 
of ti tenancy, if tho ronl effect or object of tho transfer is to 
defeat the rights of tho reversioners (No. 71 P. B. 1893). 

Remark 1. —Tho only disposition of property lcnown to tho 
early Customary Law of the country was a transfer followed 
by immediate possession. Put simo tho introduction of 
British rule the prnctieo of executing formal transfers in 
writing lias become common, and is sometimes asserted to 
be essential for the validity of the transfer. Such attempts 
at legislation, by a clause inserted in tho village Ilivaj-i-um , 
aro a popular device, but they cannot claim the attribute of 
authority which the Punjab Laws Act only concedes to an 
established custom. Indeed, it is to be feared that in not a 
few instances tho answers recorded in those documents were 
influenced by the Settlement Officials,as an example 
of .H'ich muy bo again mentioned tho candid avowal by tho 
Settlement Officer of the Bannu District, already quoted iu 
Explanation 2, Prelim \ ary . 
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cirk 2. A power of testation has every where followed 
tho conveyance of property inter vivos , ami it is not met 
with in primitive societies for the reason that it is not a 
power which depends on tho custom of tho kin, but upon 
the law of tho State (Hearn’s Aryan Household , p. 77 \ 
Seo also La Cite Antique, 87—89. Thus in Homan Juris¬ 
prudence tho law regulating testamentary disposition was 
a part of tho jus publicum, and not of the jus privatum 
(Digest, Section 28, -Jib. 1 , tit. 3;. So also iu this province, 
although at tho period of ourconquost wills wore practically 
unknown, the subsequent practice has so far sanctioned iho 
power to exocuto such instruments that it is too late now to 
deny its existonco. And licru as in Home, according to 
Maine’s conjecture, the original use of wills was not to 
override but to satisfy tin' natural claims of the family, by 
modifying tho strict archaic rule of agnatic succession w hu h 


intestacy brought into operation, and which, as it excluded 
females aipl descendants through females, was intolerable 
to parental feeling. But although tho power of testation is 
a later development than the power of alienation inter vivos, 
}rOt where the latter is once clearly and fully recognized in a 
community, the introduction of the former is inevitable, and 
is soon acquiesced in as a necessary element in tho law of 
property. In many of fhe published, decisions it lias been 
ruled that no well-marked distinction between tho extent of 
the power in the one case and that in the other has Jden 
proved to exist (IX Jjfeng. til R, I . (\ • j 1 \ 

1 s 7 0 ; No. 1 P. R. 1 : 77 overruling No. C»2 P. H. I87<h ; 
No. 12 P. H. 1877 ; No. 128 P. 11 1888 , and No. 198 P. 11 


1889). In others such a distinction lias been found to 
prevail. Cf No. i)b V. H. ; So. 90 V U. 1801 • 
Nos. 10 and 78 P. R. 1892, and remarks at page 399 * 
No. 83 P. H. 189.); No. 24 r. H. 1898 ; and No. 22 
P. H. 1899. In im -t of 1 1 te latter class of coses, how¬ 
ever, an unrestricted power of alienation had not been 
clearly and fully recognized 1 in the communities concern ,f aa a 
where the development of tho law of property has 0 nlv 
reached thi^ stage, the restriction on any disposition to take 
effect on the death of the immediate occupant of the pro¬ 
perty, is intelligible. But ai> a higher stage of development 
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is reached, the distinction between a transfer inter vivos and 
one by a testamentary disposition must pass away. Thus, 
in an old case (1812) reported in 2 S. D. 23 (at pages 29, 37), 
tlio Sadr Pandits very correctly laid down the general 
principle as follows:—“The same rule applies to bequests 
as to gifts; every person who has authority, while in 
health, to transfer property to another, possesses the same 
authority of bequeathing it” (Srinarain v. Bhya Jha). 
So, in No. GO P. P. 1889 (at pago 190), it was pointed 
out (by Poe, J.) that the general practice of the Chief Court 
has been to inquire whether there was any general power of 
alienation , and if it is found to exist, to treat the form of 
alienation as immaterial. (/. Nos. 170 and 17G P. P. 1888 ; 
No. GO P. P. 1890; and No. 120 P. P. 1893, as regards 
testamentary disposition of acquired property. 

57. The same power of alienation ordinarily 
exists with respect to joint and separate property. 

11(3111 ark. —The Muhammadan law of Mushaa has been held 
to be inapplicable to a gift of a share of a zemindar i estate, 
in which the donor has a defined and ascertained share 
capable of division (No. 99 P. P. 1880 ; No. 19 P. P. 1881 ; 
No. 87 P. R. 1882 ; No. 91 P. P. 1891; NV B. L. P. 80 
(P. C.) and I. L. P. II All. 93; Yol. 12 Ind. Jurist, p. 291 
(P. 0.); L. P. NY Ind. App. 81. This provision of the 
Muhammadan law requires to bo confined within the 
strictest rules as being wholly unadaptod to a progressive 
state of sooitfy. Of. I. L. P. XI All. 4G0 (P. C.), and 
XIII Bom; 352. 

58. Acquired property, whether moveable or im- 
moveable, is ordinarily ulienable according to the 
will ;ind pleasure of the lust full ownel\ 

Authorities.— No. 70 P. E.,-1876; No. 2 P. E. 1877; No. ‘11 
P. E. 1879; No. L3 P. E. 1880; Nos. 2 and 29 P. E. 1881 ; 
No. 127 P. E. 1883 ; No. Vj P. E. 1885; Nos. 170 and 176 
P. U. 1888; No. 126 P. E. 1890: Nos. 10 and 120 P. .R. 
1893 ; No. 63 P. E. 1897 ; No. 70 P. E. 1898 ; No. 85 P.’lt' 
1900. • ‘ . 
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Exception 1. Sons at times possess a customary power to 
restrain such an alienation (No. 2 P. R. 1877 ; No. 17 P. R. 
1886).^ So amongst Brahmins o; Bupka, Tehsil Jagadri, a 
gift of immoveable acquired property to a daughter in the 
presenco of collaterals is invalid (No. 24 P. R. 1892). And 
tho same was held to be the custom amongst Puriwal Hindu 
Juts in Sialkot (No. 17 P. R, 189.3). 


Exception 2.—Amongst Koreshis of Dera-Isrnail-Khan a man 
cannot by will dispose of all his property in favour of his 
sister to tho exclusion of his wife, daughter, and paternal 
uncle’s son (No. G9 P. R. 1890>. Cf. also No. 7G P. R. 
1898. 


Remark, —Tho torm malik when applied to a fomalo in pos¬ 
session of immoveable property (especially when derived 
from her husband:, does not necessarily mean an “absolute 
owner ” (I L. 11. X Cal. 342). 


59. Ancestral immoveable property is ordinarily 
inalienable (especially amongst Jats residing in the 
Central Districts of’ the Punjab), except for neces¬ 
sity or with the consent of male descendants, or, 
in the case of a sunless proprietor, of his male 
collaterals. 


Authorities.— No. 107 P. It. 1887 (page 248' ; No. 1.3 P. R. 1888; 
Nos. 44 and 88 and 89 P. R. 1890; No. 12G ibid ; Noi. 79, 
112 , and 118 P. Ri 1891 ; Nos. 9, 72, 82 P. R. 1892; 
No. 1012 of 1891 ; Nos. 10, 02. 33, 81, 90, 100, 101, 102, 
107, 108, 117, 120, 131, and 110 P. R. 1893; Nos. 11, J3. 
61. 81, 8G, 107, 110, pud 113 P. R. 1894; Nos. 31, 30, 39 7 
72, 73, 79, S3, 88 , 93, 93, and 101 P. R. 1893 ; No. 37 P. 11. 
1890; No. 7o ibid : No. 53 P. R. 1897 ; No. 72 P. R. l‘J00 ; 
No. 84 ibid. 


Explanation 1 : — 

a.) Ancestral pi oj - rty within tho meaning of this Section 
means, as regards sons, property inherited from a direct 
male ancestor, and, as regards collaterals, property inherited 
from a common ancestor {cf No. 43 P. R. 1890, pages 117- 
118; and No. 7GP.E. 1898). 
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(A) But does not include profits derived from. ancestral 
immoveable property and purchases effected with such 
profits (No. 4 P. E. 1900). 

Explanation 2. — It also includes property to -which a daughter 
and her sons have succeeded, but which, if descent had been 
through a son, would be ancestral property (No. 32 P. E. 
1895). Cf. No. 69 P. E. 1890. 

Illustkation : — 

(«.) A and B are collaterals of C in the fifth degree. 
C hus inherited property from his grandfather. The pro¬ 
perty so inherited is not ancestral property of which li and 
(' can restrict alienation under this section (No. 2 P. E. 
1881). 

(A) Shamilat land in a villago founded by the common 
ancestor, but which the deceased may have broken up, is 
ancestral property of which tha alienation is restricted 
(No. 599 of 1891). 

Explanation 3. —As to the correct mode of computation of 
degrees of relationship, see No. 120 P. E. .1890; No. 10G ' 
P. E. 1892 ; and No. 2 P. E. 1901. 

Explanation 4. —A valid conveyance by a-sonless man will bind 
’*is subsequently born or adopted male issue (I. L. E. V 
Bom. 631 ; No. 79 P. E. 1900). 

Remark 1. —Anceriral land stands upon a different footing 
from, all other property, ancestral or non-ancestrnl, and the 
general presumption is . gainst a father being competent to 
divide the ancestral laud held by him unequally among his 
sons with effect beyond his. life without their assent, and 
what he cannot do by an act inter vivos he cannot do by will 
v P' f ‘ Plowden, »S. .1., in No. 120 P. E. 1893). But amongst 
Alpials of the Eawal Pindi district, a father is entitled to 
distribute unequally, but not so as to practically disinherit. 
other sons (No. 64 P. E. 1899 . The basis of the power of 
control is tho fact that the land with which the proprietor is 
dealing is part of the original ancestral holding (Per Eoe, 
S. J., in No. 87 P. E. 1895, at page 418; and in No. 66 
P E, 1897). 




miST/fy 



ALIENATION. 


mark AVo liavo in. tlio above well-established principle 
of Customary Law the peculiarity which Maine notices 
{Ancient haw , ch. VI, p. 183) as invariably distinguishing 
the infancy of society. In such a condition of society men 
are regarded and treated, not as individuals, but always as 
members of a particular group. And in village communities 
in the Punjab —\yhere the common bond lias not as yet been 
broken up by the introduction of strangers of different 
tribes—the group is constituted by all those who can trace 
descent through males to a common ancestor, and the just 
expectations of this group of agnatic brotherhood cannot 
bo arbitrarily set aside by a disposition on the part of any 
individual of that group (No. 66 P. R. 1897, per Roe, C. J.). 
Put the exact limitations within which the rovorsionary 
rights of the agnatic grpup are to be respected, must vary 
according as tlio growth of individualistic principles has 
caused a power of alienation to emancipate itself, with more 
or less freedom, from tho traditional restraints handed down 
in the particular tribe, in favour of the natural claims of the 
individual’s own family. It is thus impossible- to lay down 
a hard and fast rule that relations beyond a certain genera¬ 
tion have no right to contest an alienation of ancestral 
landed property (No. 15 P. E. 1888, followed in No. 118 
P. E, 1891; No. 2P. E. 1901). 


r lo the student of comparative Jurisprudence it is also 
interesting to note that ^ according to the old Egyptian 
custom the alienation of land by the actual occupants of 
grouts in the Eayoum, under tho reign of Ptolemy (270 u.c.\ 
was not permitted. See an interesting paper road before tlio 
International Oriental Congress of 1892 by Professor Mahafly 
on tho Petrie Papyri . 


Remark 3.—Til cases govern! by Hindu law, and it bas 
been said the same rule applies to agriculturists No. 90 
P. E. 1892, per Sir M. Plowden\ a son or other heir cannot 
obtain a declaration that a mortgage or other alienation of 
ancestral property made by the owner in possession for an 
antecedent debt or tinder a sale in execution of decree, will 
not hind him unless he shows that tho money was raised for 
immoral purposes, and that the mortgagee had notice of the 
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fact (No*/ 9S'ri>. 1888 ; >V 152 P. R. lS88'; No. 98 P.’K 
1893 ; No. 24 P.R. 1891; No. 641 of # 1S95; No. ?2 P.*R. 
1898; Nos. 11, 14, 4G and 65 1\ R.. 1 899). ' Compare XII 
Ind. Jurist 289 ; I. L. R. XV Cal’ 717 (P. C.) ; XVII ibid 
581'; XIV Born. 326 ; XV ibut 293 ; XIII Mad. 51 ; XVI 
ibid 99 ; XXI .ibid 28; Nos. 33 and 90 P. R. 1892. 


Remark 4. —Where wealth amassed by an individual in 
trade is said to be ancestral.in the hands of that individual, 
it is not enough to show that he inherited some property: 
it must be shown that the property inherited contributed 
in a material degree to the wealth so amassed (I. L. R. XIII 
Bom. 534). 


Additional Authorities. —No. 192 of 1872; No. 41 P. R. 1874 ;. 
No. 1104 of 1874; No. 39 P. R. 1876; No. 873 of 1876; 
No. 1550 of 1876 (in which it was found by the Additional 
' Commissioner of Amritsar, Mr. J. W. Smyth, to be the 
universal custom of the country that gifts to daughters 
<:ould only bo made with the consent of male collaterals); 
No. 39 P. R. 1878; No. 64 P. R. 1879; No. 66 P. R. 1879; 
No. 71 P. R. 1879 ; No. 121 P. R, 1879; No. 166 P. R. 
1879 ; No. 15 P. R. 1880; No. 18 P. R. 1880; No. 20 P. R. 
1880; No. 272 of 1879; No. 101 P. R. 1881 (Peiwar 
Rajputs; ; No. 52 P. 1\. 1884; No. 137 ibid ( sec , however, 
No. 107 ,P, R. 1885, disapproring of this decision); No. 48 
P. R. 1885; No. 2 7 P. R. 1886; Nos. 58, 81, 101, and 107 
(F. B.) P. R. 1887 ; Nos. Ill and 167 P. R. 1888 ; No. 26 
ibid; No. 36 ibid; No. 46 ibid; Nos. 56 and HI P. IZ. 1889 ; 
Nos. 8, 34, 90, and 94 P. R. 1891 ; Nos. 25, 32, 53, 76, 90, 
93 , 97, 104, 122, 129, 133 P. R. 1892. 


Exception 1.—A father has in some cases been allowed to give 
away a portion of his property to one of his sons to tho 
prejudice of his other sons, either Iry the samo or a different 
wife (Nos. 126 and 164 P. R. 1879 ; Nos. 15 and 18 P. R. 
1880; Nos. 51 and 127 P. R. 1883; No. 92 P. R. 1884; 
Nos. 23, 125 P. R. 1893). In like manner a gift of a portion 
of a man’s estate to his brother’s son and grandson, in 
presence of a brother and a nephew, has been upheld 
(No/LOl P. R. 1892); an<I of one-twentieth share in favour 
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of a daughter (No. 85 P. R. 1900). The widow of a soilless 
proprietor has no locus standi to contest an alienation by 
her late husband so long as, at least, a sufficient provision 
has been made for her maintenance during widowhood 
(Ao. 127 I’. R, 1894). Au owner cannot, however, over 
and above his share, make a gift of his entire ancestral 
estate to ono son to the prejudice of other sons (No. 89 
P. R, 1887; No. 24 P. -R. 1891; No. 120 P. B. 1893; 
No. 72 P. R. 1895 ; No. 04 P. R. 1899). Nor, speaking 
generally, can he distribute his property ubequally amongst 
his sons (No. 7 P. B. 1891; No. 115 ibid; No. 138 P. E. 
1892; No. 125 of 1893; No. 107 P. R. 1894; and No. 64 
P. I\. 1899); nor rnako a gift to ono or some of several 
heirs without consent of the rest, e.g., to two nephews in 
presonoe of other nephews (No. 35 P. R, 1892) ; to a 
grandnephew iu presence of a brother (No. 52 P. R. 1892); 
to a nephew in presence of near collaterals (No. 01 P. r! 
1892); to a brother iu prosonce of a nephew (No. 22 P. R. 
1892) ; to a childless wife in the presence of another wifo 
and of a son and grandson (No. 21 P. R. 18931. 

Remark.— The question of the burden of proof in cases of 
the first description mentioned in Exception 1 has given rise 
to some conflict of decision. In No. 26 P. R. 1SS5 (a case 
between Muhammadans of Bhera, in the Shahpur District),! 
it was held that as there is no general rule of customary 
law among Muhammadan agriculturists in the Punjab, 
whereby a proprietor is restricted from alienating his land 

in favour of one of his sons to the prejudice of his other 
sons, the person who asserted the existence of such a 
restriction was bound to prove it. But in No. 40 P. R 
1888, it was held that no recogni/od custom among Pathans 
of the Jalandhar District permitted a proprietor to interfere 
with the interests of his descendants by way of will without 
their consent. So in au earlier case (No. 164 P. R. pS81 
it was held that among Sindhu Jats of Amritsar and 
generally among the Jut elans of the Central Punjab the 
burden of proving that a father can by custom distribute 
ancestral land among his sous unequally, lies on the party 
asserting that the alienation in any particular caso is justiii- 
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able, and this must now be held to be the true principle. 
Compare No. 371 of 1878. 

Exception 2 — Alienations in favour of relations who have 
rendered services to tho alienor in bringing his land under 
cultivation or in managing it for him when he was hunse f 
incapable of doing so, have been upheld as against other 
relations (No. 11GP. E. 1886; No. 85 P. E. 1889 ; Nos. 18 
and 19 P. E. 1890; No. 110 P. E. 1894). 

Exception 3.— Gifts to a daughter whose doli has never left her 
father’s house, or whose husband has residod with her 
father as a Khana-Damad, or to a Khana-Damad, by a 
sonless proprietor, are frequently permitted, and occasionally 

also to a sister or her issue. 
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.Remark.—The presumption ordinarily is. that the purpose 
of the donor is to make a sottlement for the benefit'of tho 
daughter’s sons (No. 126 P. E. 1894 ; No. 92 P. E. 1895; 
No. C 19 P. E. 1897). Cf. No. 54 P. E, 1897. 

Exceptional Instances amongst Muhammadans.—No. 1091 of 
I860 ; No. 102 P. E. 1866 ; No. 17 P. E. 1867 ; No. 198 of 
1868 ; No. 1009 of 1868 ; No. 405 of 1870 ; No. 572 of 18r2 ; 
No. 270 of 1873; No. 844 of 1873; No. 23 P. E. 1877 i 
Nos. 37 and 46 P. E. 1 78; Nos. 24 and 137 P. E. 1879; 
No. 45 T. E. 1880; No. 45 P. E. 1881 ; No. 56 P. E. 1881; 
No! 67 P. E. 1882 ; No. 1 1’. R. 1883; No. 91 ibid; No. 34 
P. E. 1884 ; No. 53 P. II. 1884 ; No. 122 P. E. 1884 ; No. 93 
P. E. 1885 ; No. 39 P. E. 1887, approvod of in No. 122 P. E. 
1892: Nos. 1316 and 2985 of 1886; No. 13 P. E. 1887;• 
No. 92 P. E. 1888; No. *11» of -1891 (Gujan of Ludiana, a 

„f ix daughter wbo' >' dnli never left her fatlior s house, 
cf. with this No. 109 P. E. 1891); Nos. and 157 Pi E. 
1890; Nos. 108 and 109 1\ E. 1891; Nos. 90 and 107 
P. E.' 1892 ; No. 50 P. E. 1894, where tho residence with 
tlte father did not commence with the daughter’s marriage, 
No. 140 ibid, where tho sdn-in-Jaw was also a sister s son; 
No. 71 P. E. 1895, where the gift was to .a man’s daughters 
to exclusion of collaterals on the part of a Moghul in Km"' ! 
No. 98 ibid, where gift was to a son-in-law who w«* mo 
u sister’s son, and the parties wore Muhammadans of larn 
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'Ll ran; No. 92 tbnl, a gift to granddaughter whoso husband 
was a^ Gharjawai; No. 79 P. B. 1896, No. 49 P. P. 1898, 
and No. 9 P. B. 1899, A wans of Khushab, in the Shfithpur 
.District, who were held to have an unrestricted power of 
alienation by gift; No. 46 P. B. 1900 (Awans of Talagangin 
the .Thelun District); and No. S3 ibid ( Arains of the Jalandhar 
District) ; No. 2 P. B. 1897 (Muhammadan Arains of 
Jalandhar), where the gift-was in favour of daughters in pre¬ 
ference to nephews; No. 44 ibid (Muhammadan Khalils of 
1 eshawar), where gift to daughter and her sons in presence 
of collaterals related in the fourth degx*ee was upheld as 
valid by custom. 


Instances amongst Hindus.— No. 290 of 1871; No. 1161 of 1871; 
No. 1164 of 1874 (where it was found that descendants 
from a common great-grandfather could alone contest such 
a gift); No. 12 P. B. 1877 ; No. 61 P. B. 1878 {Khatris of 
Jalandhar); No. 166 P. B. 1879; No. 77 P. B. 1880 ; 
No. 107 P. B. 1884 {Kha Iris of Gujrat) ; No. 2061 of 1886 
x ( Dodh of Sialkot); No. 68 P. B. 1888 (Dkanoi Jals of 
Amballa). 

Remark.— A custom permitting gifts to daughters and their 
issue by a soilless proprietor cannot be extended so as to 
authorize a gift to a son-in-law (No. 137 P. B. 1879 ; No. 66 
1. B. 1880 ; No. 43 P. B. 1883), nor a gift by the widow of 
the late proprietor in favour of the daughter (No. 67 P. B. 
1898 ; No. 6 P. E. 1900), Compare, however. No. 46 P. B 
1878. 


Exception 4. A gift to a brother or nephew J* often permitted : 
No. 77 P. 1C. 1809; No, 310 of 1869; \ T 0 . 40 P. B. ):,7l • 
No. 6 L\ E. 1872 ; No. 33 P. E. 1872 ; No. 40 P. E. 1872 • 
No. 42 P. B. 1876 ; No. 84 P. B. 1879; No. 71 L>. B. 1880 • 
No. 173 1\ LC. 1883; No. 1049 of 1879; No. 126 P B 1883 
( Voraitch Jut* of Gujrat); No. 48 1*. 11. 1884 ( .1 Ivhnmmadou 
Jatsot Gujrat) ; No. Crl ibid {Hindu Jats of Iloahiarnur) • 
No. 31) J’. 11. 188G ) Kores/iis of Jliaug) ; No. 110 ibid {l.udbra 
Jfits of Jalandhar); No. 16 P. 11. 1889 {Gtijars of Gujrat)- 
No. 18 P. E. 1890 {Mahtoms of lloahiarpur ; No.,19 J ; . If 
\ v a2 
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{Kang Juts) ; No. 113 P. B. 1891 \Ghorewaha Rajputs). 
But see No. 35 P. E. 1892; No. 52 ibid; and No. G1 ibid. 

Exception 5.—A male proprietor may possess a power of sale if 
bond fide exercised, subject only to a right of pre-emption on 
the part of his co-sharers or relations, although ho cannot 
make a free gift (No. 77 P. E. 1880; No. 159 P. E. 1879). 
Amongst Mahioms of Hoshiarpur there is no established 
custom whereby a childles^ proprietor is incompetent to sell, 
otherwise than for necessity, without the consent of his near 
collaterals (No. 119 P. E. 1880). Cf also No. 18 P. E. 
1890, and No. 115 P. E. 1891. 

Exception 6. —Gifts for pious or religious purposes to a small 
extent, but not when embracing the bulk of the donor’s 
estate, are generally hold to be allowable. 

Authorities. — No. 51 P. E. 1884; No. 159 ibid ; No. 3 P. E. 
1885 ; No. 23 ibid; No. 839 of 1886 ; No. 11 P. E. 1890. 

Remark. —I. have not in the present edition retained the rule 
that the fifth degree is the general limit of collateral 
relationship entitling a person to object to an alienation by 
a sonless proprietor, although no doubt the cases are very 
exceptional where a more remote relation is permitted to do 
so (No. 107 P. E. 1887 at p. 248 ; 44 P. E. 1890 (page 43) ; 
No. 79 P. E. 1891; and sCo other authorities quoted supra). 
The truth ?8, os I ventured to affirm judicially in 1887 (No. 15 
P. E. 1888), that no iiositive rule governing all cases can be 
laid down that relatives beyond a certain generation have 
no locus standi to contest an alienation by a childless pro¬ 
prietor (Nos. 100, 101, 130 P. E. 1893; No. 135 P.E. 1894; 
No. 1 ! P. E. 1895). Much depends in suc h cases on the fact 
whether in the particular village the community is composed 
of a single tribe having a common kinship, or whether it is 
constituted of various tribes having no common origin and 
being perfectly distinct from one another (No. 15 P. E. 1888; 
No/118 P.R. 1891; No. 2 P.E. 1901). See also the judg¬ 
ment of the Additional Commissioner, Jalandhar, in No. 1 on 
P.E. 1879, cited with approval in No. 41 P. E. 1900. In 
No. 101 P. E. 1881, collaterals within th $ seventh degree were 
held entitled to restrain an alienation in favour of a 8augi.it er’s 
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msband on tlio part of tlie sonless proprietor; and in No. 14 
r. E. 1895, collaterals of tho samo degree successfully 
resisted an alienation of ancestral property in favour of 
paternal aunt’s sons. In No. 56 P. E. 1889, collaterals 
within the sixth and seventh degrees ; in No. 22 P. E. 1884, 
No. 2051 of 1886, and No. 9 P. E, 1892, collaterals within 
the eighth degree; and in No. 69 P. E. 1887 and No. 20 
P. E. 1890, collaterals within the tenth degree, wore held 
?iot entitled by custom to contest a sale by a childless pro¬ 
prietor; while in No. 113 P. E. 1883 collaterals six degrees 
removed were held not so entitled; and in No. 41 P. E. 


1900 collaterals in the fifth and sixth degrees were held not 
entitled to object to alienation in favour of another colla¬ 
teral. In No. 75 P. E. 1898 (D kill on Jats of Lahore 
District), collaterals in the ninth degree were allowed to 
contest an alionation ; but that case goes to the verge of tho 
law, and is based more on a supposed theoretical right than 
on any proved custom. See also No. 1042 of 1891, a case 
between Muhummadans, where the subject is fully con¬ 
sidered. 


60. A gift to be valid must ordinarily be followed 
by possession, and must be tree from undue influ¬ 
ence. 

Authorities.— No. 22 P. E. 1867; No. 107 P. E. 1868; No. 10 
P. E. 1871 ; No. 3 P. E. 1880 ; No. 106 ibul: No. 31 P. E. 
1-91 (pugo 201); No. 36 ibid; No. 15 P. E. 1895. 


Explanation 1 , —But i£ the donee is a minor, or a lunatic, or is 
otherwise incapable of being- entrusted with the actual 
management of tho property, tho donor muy retain posses- 
sion on behalf of such per- on. So also if tho donor doef 
everything in his power to perfect tho contemplated gift 
and authorizes tho doneo to take possession, and the donee 
thereafter obtain possession, that is all that tho low, quit! 

(\ ul. Nil, hid. Juris/, pages 296-297). It i 3 sufficient if th< 
character of the previous possession changes, as whei 
tonants are called upon to attorn to the donee L E 
XVI Mad. 43). ' * 
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uithorities . — No . 74 P. B. 1867; No. 86 P. B. 1882; No. 91 
P. B. 1883. Compare XV Ben. L. Peps. 80 ; Tagore Law 
Lectures for 1884, 2nd edition pages 58-00 and 94-107. 


Explanation 2. —A gift once validly completed is not defeasible 
at the will of the donor (No. 91 P. B. 1894). 


Remark 1. — A gift of immoveable property not at any time 
in possession of donor, but in that of a trosjoasser, con¬ 
sequently never delivered by the donor to the donee, is void 
(I. L. E. XI All. 1, cited With approval in No. 188 P. B. 
1889; 61P.B.1893 ; and 91 P. B. 1894). Cf. I. L. E. 
XV Oal. 81, and Tagore, Law Lectures for 1881, 2nd edition 
page 64; I. L. B. XVIII Bom. 688. 

Remark 3. — But with reference to the requirement of pos¬ 
session to validate a gift, the ruling of their Lordships of 
the Privy Council (in a case whero the parties were Hindus) 
should be carefully borne in mind. “A. gift wlioro the 
donor supports it, the person who disputes it claiming 
adversely to both donor and donee, is not invalid for tho 
mere reason that tho donor has not delivered possession; 
and where a donee or vendee is under the terms of the gift 
or sale entitled to possession, there is no reason why such 
gift or sale, though not accompanied by possession, whether 
of moveable or immoveable property (where the gift or sale 
is not of such a nature as would make tho giving effect to it 
to be contrary to public policy), should not operato to give 
the donee or vendee a right to obi un possession J (I. L. E. 
XI Cal. page 121 ; IX Bom. at page 326 ; XVIII ibid, 336 ; 
L.B. XVIud. App. 81. 

Explanation 3.—In deciding whether a deed of gift is void on 
the ground of undue influence* tho Court must consider 
(1) whether the transaction was such as a right-minded 
person might be expected to carry, out; (2) whether tbo 
gift was an improvident act; (3) whether the donor ought 
to have had separate legal advice; and (4) whether the 
intention of making ilie gift originated with the donor or 
with the donee (XII Jnd. Jurist , 291 P. 0. fi S. C. L. B. XV 
Lad. App. 81). Cf. also as to a will, L. E. XI P. D. 81, 
and as to gifts to persons standing in a fiduciary relation- 
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ship, T. L. E. XYI1I Cal. 515. Cf. also I. L. R. XXIII 
Cal. 15 as to inequitable gifts. 

Remark. — But a collateral cannot raise the question of fraud 
or collusion (No. 107 P. R. 1888). Cf. also No. 27 P.R. 
1879. 

Explanation 4.— A gift to two. persons, such as a daughter and 
her husband, if it cannot take effect as to one of them, 
operates entirely for tho benefit of the other who could take: 
I. L. R. XVI Cal. 677 (P. C.); S. C. L. R. XVI. Ind. App. 
44. 


61. Every alienation by a male childless pro¬ 
prietor of one of the agricultural classes may he 
presumed, until the contrary is proved, 

(«) so far as it affects only moveable and self- 
acquired immoveable property, to be valid ; 

Authorities. — Nos. 2 and 29 P. R. 1881 ; No. 59 P. R. 
1885; Nos. 170 and 170 P. R. 1888; No. 125 P. It. 
1890; No. 53 P. R. 1897; No. 70 P. R. 1898: No. 85 
P. R. 1900. Cf. No. 120 P. E, 1893. 

(6) so far as it affects ancestral immoveable pro¬ 
perty, especially in tho Central Districts of 
the Punjab, to be invalid. 

Authorities.— No. 107 P. R. 1887 (F.B.); Nos. 104 and 
107 r. R. 1884; No. 33 P. R. !8S'J; No. 710 of 1889; 
No. 199 of 1890; No. 95 P. R. 1892; No. 110 T. E. 
Is!)3; No. 110 ibid; No. 120 ibid; No. 110 P. R. 1S94; 
No. 2 P. R. 1895 ; No. 14 ibid; No. 57 P. R. 1896; 
No. 70 ibid; No. 53 P. R. 1897; Nos. 72 and 84 
P. R. 1900. 

Provided that presumption (b) may be rebutted bv 
proving inter aha — J 

(1) that the alienation was made for a necessary 

purpose; or ‘ 

(2) that the original tribal or common village 
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bond lias been broken by the introduction 
into the proprietary body of the village or 
of the sub-division of the village in which 
the land is situate, of persons of different 
independent tribes and religions, whose lands 
all intermix; or 

(3) that a series of alienations have previously 

taken place in the. village or tribe to which 
the alienor belongs without objection and in 
the presence of collaterals entitled to object; 
or 

Remark. — In tlio application of tlie rule embodied in 
the text, the dictum of the Privy Council in Rani 
Sarlaj Knari v. Rani Deoraj (L. P. 15 Ind. App. 51) 
must he kept in mind. “ The absence of evidence of an 
alienation ,” said their Lordships, 11 without any evidence 
of facts which would make it probable that an alienation 
would have been made , cannot be accepted as proof of a 
custom of inalienability 

(4) that the alienee is a person having a recog¬ 
nised customary right of succession to the 
estate; or 

(5) that no collateral having a customary right to 

object, in accordance with the provisions of 
the Wajib-ul-arz or the llivaj-i-am, is in 
existence. 

Authorities, —No. 15 P. K. 1888; No. 1012 of 1891. 

Explanation 1.—But the presumption embodied iu the abovo 
canon, so far as it atfects ancestral immoveable property, 
cannot be predicted of non-agricultural classes, such as 
Sayads, Brahmins, Khatris, and Bedis (No. 67 P. B. 1888, 

. at page 172; No. 122 P. K, 1893; and No. 8! P.K. 1895). 
• See ulso authorities under Exception 1 (Hindus) to para. 23. 

Explanation 2.—Where an alienation by way of sale has been 
vabdly effected by a deceased proprietor of laud, it i3 not 
open to his heirs to deny the receipt of ,consideration after his 
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death (No. 27 P. E. 1879). Nor, as above pointed out, 
a collateral, suing in the alienor’s lifetime to set aside tlie 
alienation, raise tlie question of fraud or undue influence 
(No. 167 P. B. 1888). It is not necessary for the actual 
transfer of ownership that the purchase-money should bo 
paid (No. 132 P. P. 1879). Compare No. 86 P. By 1880 in 
regard to mortgages. 


<SL 

can 


62. Every person having an interest in property, 
whether absolute or as "a life-tenant (<?.</., a widow, 
a daughter, or a mother), can sell or mortgage such 
property for a necessary purpose. 


Authority.—No. 67 P. B. 1884. 

Explanation.—A creditor advancing money to a childless pro¬ 
prietor with a limited power of alienation would be justified 
in advancing a reasonable sum if, after due enquiry, be had 
a bond fide belief that it was required for and intended to be 
spent on a nocossary purpose; but he cannot be held respon¬ 
sible for the expenditure of the money after it Las passed 
out of his own hands (No. 104 P. B, 1887). Cfi. I. L. E. 
XIV All. 420 j and XXI Cal. 190, as to burden of proof. 

Kciliiirk.—But in tbo case of a debt contracted by a widow 
entitled only to a life-interest, although it muy be for a 
necessary purpose, unless slie has executed an instrument 
charging tlie ancestral property beyond her lifetime, such 
property will not bo liable for the debt (No. 22 P. E. 1890 ; 
I. L. E. IV Mad. 375 ; and XIX All. 300, dissenting from 
VI Cal. 36). 

63. The fallowing are instances of a necessary 
purpose within tlie meaning of tlie last preceding 
boction:— 

(a) To pay the revenue or other Government 
demands. 


Authorities—No. lie P. Tv. 1870; No. 70 P. R. igso, 
Compare 1. L. E. IV All. 542. 
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I/A T'o discharge ancestral debts, or debts incurred 
for- •fomiTv. fixnp.nseek or iust “ antecedent” 


^ „_ j expenses, or just 

personal debts not incurred for an immoral 
purpose or to pay an immoral debt, or to 
carry on a family trade. 


Explanation 1 :-*• ' 

a u just” debt o l a rnalo proprietor is oro which 
; < • ' js^r) really duo;*(2) has been contracted for a .pur-. 

•pose other than oho that is immoral or forbidden by 
law, or" opposed to public -policy; and (3) can be 
recovered from bis person or property generally. It 
need not be ono .incurred'for necessity such, as would 
bo binding on tho heirs in auyease, but, on the other 
hand, must not ho contracted from sheer recklessness 
or wanton waste (No. 11 P. It. 18,99,). But cj. lso. 11 
P. E. 1899; No, 46 ibid; and No.' 65 P. E..1900 P. B. 

(i ; Antecedent debt,”-means‘‘antecedent to the 
transaction-sought ta b> impeached ” (No. 72 P. I\\ 


1898'). , ' , 

■'(-A “ Family expenses means “ incurred' for tlio 
current outgoings of the family or its trade necessities ’’ 
, (I. L. E. XXI Bora. 808). X X 

Explanation 2.— The discharge of a debt incurred by a 
. ’former female heir, unless incurred for a necessary 
/ purpose within the meaning of this section, will not 
itself be- regarded as necessary (No. 1 P. E. 1890). 

Authorities.— No. 77 P. E. 1876;.No. 90.P. E, 1892 
( CC note by Sir M. Plowdon at p. 311 , and judgment 
of Mr. Justice Stogdon, p. 312); No 117 I . E. 189» ; 
No. 24 P. E. 1894 ; and cf. I. L.' E. XVIII Bom. 631. 


Remark 1.—A majority of a Full Bench of the 
Chief Court has held that a Hindu or Muhammadan- 
' widow in possession of the usual widow’s estate, where 
the stnot Hindu law does not apply, ia not justilied in 
paying barred debts (No. 108 P. E. 1885). But com¬ 
pare 1. L. E. XI Born. 320 and ; X'. Ill ibid 534 ; 
XXI Cul. 190 : and XIII Mad 189. which decide the 
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contrary so far as the Tlindu law is concerned, and 
Liy down that all that is required of the widow is that 
she should “ uct fairly to her expectant heirs.” 


Remark 2. — According to Hindu law in a suit against 
a purchaser of ancestral property at a sale in execution 
of a decree against tho plaintiff's father, the burden of 
proving that tho debt was contracted for immoral pur¬ 
poses is on tho plaintiff, and it is ordinarily not neces¬ 
sary for tho defendant to go further and prove that 
ho made duo enquiry, or that tho money was borrowed 
for necessary purposes (Yol. XII, Lid. Jurist, 289 
P. C. ; S. C. L. 11. XV lnd. App. 99; and Nos..93 and 
182 P.R. 1888 ; No. 24 P. R. 1894 ; No. 72 P. 11. 
1898). Cf. also No. 90 P. R. 1892 and I. L. 11. XY 
Cal. 717; XVIII Cal. .584; XX ibid 328; No. 33 
P. R. 1892 ; and I. L. R. XVI Mad. 99. 


( o ) To defray the reasonable marriage expenses 
of daughters, or sons, or of a son’s daughter. 

Authorities. —No. G7 P. R. 1884 ; I. L. R. VI Cal. 36: 
XVIII All. 471. 


Remark 1 . —But not of a daughter’s son’s marriage 
whoso own father is alive (No. 2196 of 1886). 


Remark 2* —As to what would be a reasonable ex¬ 
penditure by a widow, the goneral rule may bo said 
♦ to bo that what would be reasonable for such a purpose 
* if tho husband were living would be reasonable on the 
p. 1 1 of the widow after his death, if the circumstances 
of tho estate remain the same (No. 67 P. 11. 1884). 


( ') To defray the cost of religious rites and 
ceremonies m tho nnturo of* piritualLces 
^or. °r preserved by the IccaS 


Authority—No. 381 of 1871. 

Provided, in the ease of Q Hindu widow, SU ch ri(ps ^ 
ceremonies are for the spiritual benefit of tho hu baud 


WHlST/fy. 



' ALIENATION. 

and not for the widow herself (I. L. E. IV All. 482 ; 
XXII Cal. 506 ; XI Mad. 288 ; No. 58 P. R. 1896). 
Thus, although pilgrimages and sacrifices by a Hindu 
widow may be indirectly beneficial to tho deceased 
husband, they are not ceremonies indispensable for 
his spiritual benefit ; and a sale by a Hindu widow 
to raise money for pious acts, not in the nature of 
spiritual necessities, unless such sale is reasonable in 
the circumstances of the family and the property sold 
is but a small portion of the property inherited from 
her husband, is invalid. Cf. 1 W. R. 252. So, in 
No. 55 P. E. 1895, it was held that no special custom 
requiring tho making of gifts by widows of the 
Ayancal Banya caste had been proved. And where a 
Po-Brahman received a salary for the performance of 
his duties, a gift to him by the widow of tho porson 
whoso oxequial rites ho had been appointed to perform, 
to reward him for having performed any of those 
oxequial rites, was held not to be a gift binding on 
the reversioners (I. L. R. XX Mad. 269). But it tho 
husband has directed a pilgrimage, a loan given for 
this purposo may be uphold (2 Cal. L. Rep. 474). 



(e) To discharge outstanding decrees. 

Explanation. —Decrees obtained on “razinamas” are not 
prirnd facie proof that they were obtained for money 
advanced for family purposes (8 Moo. Ind. App. 180). 

(/) To purchase agricultural implements, cattle 
or other gear. 

(</) Personal necessities (zarurat zati), arising from 
poverty, sickness, incapacity for work, &e., 
to meet State demands, or pressing private 
wants which cannot be mot from other avail¬ 
able sources, and which the proprietor may 
he compelled to satisfy by law or by custom. 

Illusihaxion :— 

A ' iff by a widow of her husband’s estate to a daughter 
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on condition that the doneo should maintain her, tho 
husband’s estate not being sufficient for the purpose, 
is valid as being for personal necessity (No. 116 P. E. 
1893). 


Remark. —But wants are not to bo anticipated, and 
thus a charge for future maintenance is not allowable 
(No. 11 P. E, 1885). Cf No. 185 P. E. 1888. 

(//) To defray legal expenses incurred by a widow 
in defending her life estate. 


Authorities.— I. L. R. IV AH. at page 542; XII Cal. 52; 
Nos. 22 and 44 P. E. 1890. 


Remark.— But tho estate will not be liable in the 
hands of a reversioner unloss charged with payment 
of tho debt by the widow (No. 22 P. E. 1890 ; I. L. E. 
NIX All 300 ; IV Mad. 875). 

(i) To carry, on litigation for the purposo of pro¬ 
tecting the husband’s estate from invasion, 
but not to obtain a mere possible benefit. 

Authority.— I. L. R. 1Y All. 532, at page 542. 


64. Except as provided in section 39 or sec¬ 
tion Od, no female in possession of immoveable 
property acquired from her husband, father, grand¬ 
father, son or grandson, otherwise than as a free 
and absolute gift, can permanently alienate such 
property. 

Explanation 1.—An “absolute gift” is ono which either ex¬ 
pressly confers a power of alienation on the doneo (I. L. E. 
V Cal. C84), or which imports an intention to confer an 
absolute estate (I. L. R. XIX AU. 133 ; XX Mad. 293). 

Remark.— .A deviso t. a Hindu female must, in tho absence 
of an intention to the contrary, be deemed to be a deviso of a 
lifo estate (I. L. R. XIX All. Hi). A Court will always 
lean against a construction giving unqualified control to a 
widow (I. L. E. XXI Bom. 376). 
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Ixplanation 2. —Property which a widow purchases out of the 
savings from her husband’s estate shall be deemed to be a 
portion of that estate within the meaning of this section 
(No. 121 P. R. 1893; VI Cal. Rep. 66). CJ\ Mayne’s H. L., 
§§ 581 — 3, 5th edition. 


<SL 


Authorities.— No. 49 P. It. 1866; No. 11 P. R. 1867 ; No. 583 
of 1867; No. 40 P. R. 1867; No. 87 P. R. 1868; No. 5 
P. R. 1868; No. 382 of 1808; 'No. 931 of 1868; No. 553 of 
1869; No. 11 P. R. 1870; No. 300 of 1870; No. 551 of 
1870; No. 950 of 1870 ; No. 774 of 1871 ; No. 787 of 1872 ; 
No, 335 of 1872 ; No. 53 P. R. 1872; No. 1131 of 1873; 
No. 82 P. R. 1876 ; No. 2 P. R. 1877 ; No. 74 P. R. 1877 ; 
No. 200 of 1879; No. 34 P. R. 1881 ; No. 47 P. R. 1882; 
Nos. 2 and 76 P. R. 1883 ; No. 14 T. R. 1883 ; No. 67 P. R. 
1884 ; Nos. 64, 79, and 171 P. R. 1889 ; No. 98 P. R. 1891; 
No. 74 P. R. 1892; No. 28 P. R. 1893 ; No. 63 P. It. 1895 ; 
No. 58 P. R, 1899 ; No. 74 ibid; No. 6 P. R. 1900. 

Exceptions.—No. 1040 of 1870, permitting a Varaitch widow to 
give her property to any one of her daughter’s children or 
her husband’s relatives who would minister to her wants : 
No. 906 of 1866; No. 3 P. Ii. 1867; No. 393 of 1871, in which 
case the only restriction was against a transfer totho widow’s 
own paternal or maternal relatives; No. 1435 of 1870; 
No. 268 of 1873; No. 1371 of 1873; and No. 1082 of 1871, 
in which the transfer wtn to a relative of the husband; 
No. 1306 of 1872; No. 884 of I860; No. 25 P. R. 1890, 
among Bukhari Sayad Shiahs of SacLhowru, in which widows 
were held to have a limited power of gift not chullengeablo 
by retnoto collaterals relatod in the seventh generation ; 
No. 85 P. R. 1887, in which widows of Pathans of Panipat 
were found to take absolutely; No. 157 P.R. 1890,iu which 
widows of Pathans of Duudzai were also found to havo 
power to alienate their husband’s property in favour of 
their daughter’s sous in presence of collaterals; and No. 10 
P. R. 1892 among Kakezais, in which a widow was found 
to have a similar power. In No. 5 P. R. 1895 amongst 
Manuzai Pathans of Ajnala Tehsil, Amritsar, a widow was 
found entitled by special custom, in the absence of male 
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collaterals wltliin tlio fourth degree'of relationship, to mate 
a gift of estate inherited from her husband. 

65. A person dealing with a female proprietor _ 

(«) is presumed to know that her estate is merely 
a limited one ; and 

(b) is bound to enquire into the necessity for the-.. 

• alienation, and to satisfy himself as a reason¬ 
able man that it is of such a character as 
would justify the act, but he is not. required ' 
to see to the application of the money. 

Authorities.— No. 116 P. E. 1876 ; No. 74 -P. E. 1877 ; No. 67 
P. E. 1884; No. 119 P. E. .1886; Nos. 39 and 152 P. E. 
1889; No. 119 P. E. 1891. 

Exceptions.—See cases quoted under Exceptions to para. 61. 

Remark. —The onus of proof lies on the person who asserts 
that ho has acquired a valid title under-such an alienation 
(No. 117 P. E. 1880; Nos. 98 and 119 P. E. 189'1 ; No. 1'4 
P. E. 1892). 

Explanation 1.—There is no rule that a widow must live upon- 
her incomo ; but if the incomo is insufficient for her proper” 
maintenance, and for the purposes for which she may, if 
necessary, charge her husband’s estate, she has the power to 
raise the necessary funds as a ehargo upon the estate, which 
will bind the heirs, or even to sell so much of it as may he 
.necessary. )To ascertain whether it was necessary to alienate ' 
or to charge the property in her poseesaio 
he enquired iuto and compared with the legitimate expendi¬ 
ture. If the- result is that the widow could not, at the 
• time the alienation took place, haw provided for ill 
legitimate expenditure out of her income, the charge or 
). aheualion would bo valid for such su.u ns it was actually 
necessary to raise upon the property (No. l i p. p 

followed in No. 1 P. E. 1890; No. 152 V. E. 1889 J and 
No. 137 P. E. 1892). But the widow is not- .to anticipate 
wants by raising money or contracting for such liabilities 
before they arise (No. 67 R R. 1884; No. 11 P. E t itsSo). 





ALIENATION. 


:planation 2. —The fact that the mono}' lent was applied to a 
necessary purpose is not sufficient to justify the loan. 
There must be proof that there was a real necessity for the 
loan itself; in other words, that there was not sufficient 
income available to meet legitimate expenses without 
charging the estate (I. Ij. It. XIV All. 420 ; No. 137 1?. It. 
1892). See remarks of P. 0. in I. L. It. XXIII Cal. 
pages 772 et seq .; and L. It. XXVI Ind. App. 97. 


Remark •—A purchaser cannot, on the one hand, be expected 
to go back step by step, to trace out a debt which the widow 
alleged she had to pay, and to carry out a long investigation. 
But, on the other hand, a mere assertion by a widow that 
she is going to pay sums would not justify a loan (No. 39 
P. E. 1889, page 138; and 8 W. E. 77; but see 152 P. E. 
1889 ; and cj\ 0 M. Ind. App. pago 420. 


66. Property which a female acquires from her 
own relatives, other than those mentioned in sec- 
tion 64, or as an absolute gift, slie can generally 
dispose of as she likes. 

Authority.— No. 56 P. E. 1870. 


67 . The proper person to object to an alienation 
is the nearest reversionary heir. But where he 
happens to he a minor, or it is shown that he is in 
collusion with the alienor, or if he refuses without 
sufficient cause to institute proceedings, or has pre¬ 
cluded himself by his own act or conduct from 
suing, or has concurred in the act alleged to he 
wrongful, the next reversioner is entitled to maintain 
the action. 

Authorities.— No. 24 P. E. 1877; No. 66 P. E. 1878; No. 18 
P. E, 1887; No. 7 P. E. 1893; No. 81 P. E. 1896; No. 84 
I>. B. 1898; No. 22 P. E. 1900; No. 67 ibid; No. 84 ibid. 
Compare 1. 4,. E. II All. 41, and Hv r '.. N.-W. P. Full 
Bench Rulings, page 56: L. E. VIII Ind. App. 14, 23; 
No. 106 of 1881; 1: L. E. IV All. 16 ; VI All. 116 (F. B.); 
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IX All. 4:11 ; XY All, 132 ; XI Mad. 113 ; XYTH Mad.'af 
page 57. 


Remark. The rule in favour of a more remoto reversioner 
has no application, however, to a purely speculative claim 
with only the remotest chance of ever having any'practical 
effect (No, 57 P. R. 1898). Cf. No/84 P. R. 1900. But 
the next reversioner, however remote, is generally entitled 
to object to an alienation by a female (No. 11 P. R. 1888). 
£>ee as to the right of collaterals of an adoptivo fathor to 
contest an alienation by the adopted son’s widow, No. 85 
P. R. 1888. But femule collaterals are not competent to 
object to a^sale of laud by the widow-in possession (No. 89 
P. E. 1892) ; nor an illegitimate descendant of a . collateral 
competent to sue as reversioner to set aside an alienation by 
a widow (No. 11G P. R„ 1889). 


63. Lite mere assent of t,lie next reversioner or 
of one of several reversioners' of equal degree to a 
sale by a widow of her lato husband's property will 
not estop the other reversioners from suing to set 
aside, the sale as a whole. But a widow may 
decelerate tire succession of the proper reversionary 
heir by convoying absolutely to him and destroying 
her 9 WI 1 life estate. J to . 


Authority. No. 77 P. R. 1888; No. 171. ibid; Nos. 39 and 9S 
11889 ; No. 7 P. R. 1893. C/. I. L. R. XYII Gal. 89( 

ami pages 900-001 (note) ; X Cal. 1102 (F. B.) • VI \11 
11G and 288 ; Y Bom. fifil; XIX ibid, at page 820 
XXI Mad. 128; XIX Cal. 230 (P. C.). 


Remark.— do constitute a valid a- out, it must be given by 
persons themselves competent to execute a valid conveyance’ 
an.! semble, . a minor cannot give sucli consent, fk L r’ 
X\ II Cal. 901 note)]. The mere witnessing of a deed 
does not of itself amount to evidence -of consout I T i? 

’ IX &L 4B3). . ‘ - , 

69. Ill the absence of 'mj direct heirs the pro¬ 
prietary body in*a village community may be shown 
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to have a customary right to contest an alienation 
by one of tbeir body. ' But the onus is on the pro¬ 
prietary body to establish the right. 


Authorities.—No. 43 P. P. 1877; No. 80 P. P. 1885. Compare 
No. 62 P. P. 1876; No. 49 P. P. 1886 and No. 78 P. P. 
1888. But see No. 68 P. P. 1892, where it was held that 
no such customary right had ‘heen alleged in the initial 
stages of the case, or proved*; and No. 61 P. P. 1898, from 
the Kangra District, whore also no such right was proved. 

Explanation.--Such a right may be presumed to exist with 
respect to tho common lands of the village and the village 
site. 


Authorities.—No. 156 of 1875 ; No. 860 of 1879. 


Remark 1 . —The fact that government, as the ruling power, 
has the right to object, does not render an alienation void 
(I. L. P. JII Mad. 223). 

Remark 2.—This right of contesting an alienation is distinct 
from the right of asserting a claim to pre-emption, which 
will bo considered hereafter. This latter right resembles 
the retrait lignager of the feudal law, and also the right 
which was conceded to tho head of the tribe, according to 
the old Babylonian law, oi reclaiming land sold by one of 
his tribe to a stranger, upon reimbursing the latter the sum 
paid by him as purchase-money. Compare tlie very interest¬ 
ing work published by Eugene Pevillout on the Obligations 
er Droit Egyptien, f page 118. 


69a. The limitation for a suit under tlio Cus¬ 
tomary Law on the part of a son or reversioner to 
have an alienation of ancestral land made by a 
male proprietor declared void, except for the life of 
the alienor, is twelve years, to be computed as 
follows:— 

la) In wnj case in which , at the time of ihe alienation, 
possession is nival or agreed to be given— 

(1) from the date (if any) on which the 
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alienation was attested, by the Revenue 
officer having jurisdiction, in the Re¬ 
gister of Mutations maintained under 
✓ the Punjab Land Revenue Act, 1887; 

or, 

(2) if the alienation has not been so attested, 
from the date on which the alienee* 
takes physical possession of the land 
alienated; or, 

( 8 ) in cases not provided for in ( 1 ) or ( 2 ), 
from the date when the facts entitling 
the plaintiff to impeach the alienation 
first became known to him. 

( b) In the ease of a mortgage without possession — 
from the date of the alienation. 

Authority. —Schedule, Art. 1, Punjab Act I of 1900. 

Remark 1.— For the old law, see No. 116 P. E. 1890 (F. R.) 
No. 54 P. E. 1891 ; No. 9G P. E. 1893; No. 52 P. E. 1895 ; 
No. 55 P. E. 1897 ; No. 5 P. E, 1898. 

Remark *2. —No definition of “ alienation ” is given in the 
Act, and it is no t clear whether its provisions will apply to 
Knits to set aside the customary adoption or appointment a s 
heir, though possibly Ibis was intended by the framers. At 
all events, they would only apply if the “ alienor ” had 
ancestral qyj'icultural land. In other cases the ordinary 
limitation law would apply [set para. 55a). The Act-is also 
defective in not giving a definition of what is meant by the 
term “ ancestral.” Would it include all property covered 
by the decisions noted in Explanations 1 and 2 of paras. 23 
and 59, ante, and exclude profits derived from the same, as 
laid down in No. J P. E. 1900 ? 

/ ■ - 

69b. The limitation for a suit by tboTftelins^ 
male proprietor governed hy tw p, 1s ; onuu L ., w t 
recover possession of ancestral land aiiciiu i 1v „ 

n 5 
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sucli proprietor in his lifetime is twelve years, to be 

computed as follows i 

(a) If no declaratory decree has been obtained — 

(1) as in (1), para. G9a; 

(2) as in (2), para. 69a; or, 

(3) in cases not provided for in (1) or (2), 

from the date when the facts entitling 
the plaintiff to impeach the alienation 
first become known to him, or from 
the date of the alienor’s death, which¬ 
ever event happens first. 

(/;) If a declarator!) decree has been obtained — 
from the date of the alienor’s death. 


Explanation 1.—It is immaterial whether the declaratory decree 
was obtained by the plaintiff or any otlior reversioner. 

Authority. — Art. 2, Schedule, Punjab Act I of 1900. 

Explanation 2 .—“ Land ” within the meaning of paras. 69a and 
69b shall mean land which is occupied or has been left for 
agricultural purposes, or for purposes subservient to agri¬ 
culture, or for pasture, and shall include buildings and 
other structures on such laud, and also land included within 
the limits of village sites and buildings and other structures 
on such land. 

Authority. —Section 3 (b), Punjab Act I of 1900. 
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CHAPTER V. 

MARRIAGE, DIVORCE, AND DOWER. 

INTRODUCTION, 

Tiil horror of incest which, almost without exception, is said 
to ho a characteristic of the human race, lies at the root of 
the prohibitions against intermarriage. But the degrees 
within which intercourse is forbidden vary to a considerable 
extent, and nowhere more so than amongst agricultural tribes 
iu this province. It has boon pointed out by Westennarok 
in his learned book on the History of Marriage, a book which 
is destined to supersede many of the, conclusions of sucli 
uiituo as Morgan, Tyler, Lubbock and others on several 
important questions concerning the origin and development 
of human marriage, that the extent to which, among various 
nations, relatives are not allowed to intermarry, is nearly 
connected with their close living together. This is an 
^ mteresting explanation, and the fact, admitted by 

Dr. Jyler, that statistical data .;eera to establish a stron- 
coincidence between tho classifitiatory system of relationship 
and exogamy, would lend confirmation to tho theory. Such 
a coincidence is certainly to be found existing anion- the 
superior castes of orthodox Hindus, whose large family house 
holds have rendered the introduction of tho paternal and 
maternal t/d/ system of prohibitive degree, a social necessity 
So abo m regard to Hindu agricultural tribes the same 
system, with some modifications, generally prevails? Anion-st 
Muhammadans, those who are strict in their religious observ 
ances naturally adhere to the prohibiti ng— prescribed 
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by the Shura, which are themselves restricted within limits 
which the nomadic tent -life of the Arabs obviously engendered 


for the sake of the purity of the home. On the other hand, 
those who are converts from Hinduism not unfrequently 
retain the customs of the families to which they originally 
belonged, and are found to practise exogamy or endogamy 
according as the got system had or had not been relaxed by 
those families, and the prohibitive degrees vary as one or the 
other practice obtains among them. The tendency, however, 
is everywhere as civilization advances to narrow the innei 
limit within which a man or woman must not many, and to 
widen the outer limit within which he or she mug many. 


The got system in its original comprehensive character as 
embracing witbin its fold not only the agnatic descendants of 
the patriarchal founder, but tho descendants of all those who 
had placed themselves under the protection or leadership of 
that founder within tho one cattle-pen or enclosure, and who 
may be said to have constituted, in the Yedic sense of the 
expression, a “ collection of cows,” bears a strong analogy to 
the Eoman gens to which attention has often been called. 
This gentile character of the Hindu gotra may also explain 
what might otherwise appear strange and confusing, that a 
Brahmin, a Kshatriya, a Taisya or a Sudra, may belong, as 
often happens, to a ffoira of tho same name, a fact, winch 
suggests the inference that each of these persons is a descen¬ 
dant of an ancestor who, at some remote period, beyond 
human memory, belong-, to (ho same “patriarchal cell” 
which was founded by the common spiritual teacher or 
patriarchal chief at a time perhaps when there was uo law 
to prohibit tho different classes of the people from living 
Wether, or from eating and drinking together. But in 
modern times ^/sub-divide, and within this sub-dmsion 
we frequently find, a< amongst Panchzati Khatris, that tho 
prohibited d'egi m are narrowed, following in this respect 
the tendency to which reference has already been made. 

Each sub-division V-A,*® 8 88 ' vor,> an ^dependent 

own. The popular history ot the 


Laving* a gotra of 
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Graxowal Juts of Ludianu affords a remarkable instanco of 
this. Tho founder of tin s Jat tribe having married a Jatui 
of presumably lower tribe, was outeasted by his brethren, and 
ho thereupon established a got of his own, which he called 


after his son, and his descendants having, gradually spread 
over the country and gained influence, the Garewnls rose in 
importance, until at the present day “they admittedly stand 
at tho top of the social scale amongst the Jat guts (Tapper’s 
Customary Lair, Vol'/ V, p. 7), Another instance may be 
mentioned, applicable' to tlio Bind and Char Char Khntris. 
’Threo of 11 lese —the ^Kapurs, Khennas, and Halotras— have 
the same gotra ( Ivi'"shaf ), but each ghar or sub-division 
constitutes an independent group, and intermarriages between 
these sub-divisions are allowable. 


70. A marriage to be legally binding must fulfil 
the following conditions:— 

(a) The parties must not be related to each other 
within the prohibited degrees of consan¬ 
guinity, which include— 

(1 )■ Amongst orthodox Hindus. — The female 
descendants within tho seventh degree 
(inclusive) from the father, paternal grand¬ 
father, and the rest; and the female de¬ 
scendants as far as the fifth degree 
(inclusive) from tho maternal grandfather 
and the rest ; also the female descendants 
within the seventh degree (inclusive) front 
the father s cognates (or bandhus), and their 
six ancestors through whom those females 
are-related; and also the female descen¬ 
dants as tar as the fifth degree (inclusive) 
from tho mother’s bandhus, and their four 
ancestors through whom they are related. 
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Authorities. — Vyavashta Chandrika , Yol. II, p. 457 ; 
Vyavastha Darpana ) p. C59. 

Illustration : — 

A mother, sister, father’s sister, mother’s sister, 
brother’s daughter, mother’s sister’s daughter, 
father’s brother’s daughter, are 'within the pro¬ 
hibited degrees. 

Exceptions. — Marriage . with a mother’s brother’s 
(laughter, father’s sister’s daughter, or sister’s 
daughter, is allowable according to the modern 
practice of certain schools. (Soo Cunningham’s 
Digest , pages 33-34.) But the validity of the 
marriage with a half-sister’s daughter has been 
doubted by the Privy Council (L. E. YII. Ind. App. 
177). A marriage between a Hindu and the 
daughter of his wife’s sister has been hold valid in 
Madras (Ragavendra Rev. v. Jayaram Ran , I. L. E. 
XX Mad. 283). It is also very questionable if 
Hindu custom in this province would sanction such 
marriages. 

(2) Amongst Hindu Agriculturists. —All females 
of. the same got as the bridegroom, and, 
amongst many tribes, also females of his 
mother’s, father’s mother’s, and mother’s 
mother’s got. 

Authority.—Tapper’8 Customary Laic. Vol. II, p. 120; 
Yol. IY, p. 95; Yol. Y, p. 40. 

Remark.—An adoption with religious ceremonies 
establishes consanguinity between tho adopted son 
and the females of both the natural and adopted 
families (1 Strange H. L. 41). But a customary 
appointment as heir produces no such artificial 
effects. 

(3) Amongst Muhammadans. — A mother, step¬ 
mother, paternal or maternal grandmother, 
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how high soever, daughter, granddaughter, 
how low soever, sister of the whole or half- 
blood, paternal or maternal aunts, brother’s 
or sister’s .daughter of the whole or half- 
blood, mother-in-law, daughter or grand¬ 
daughter of enjoyed wife, son’s or sou’s 
son’s wife, daughter’s son’s wife, foster- 
mother, or any other female related by 
fosterage. 

Authority. — Tagore Law Lectures lor 1873, pago 307. 

' (b) They. nuist belong to castes between which 
^ inter-marriages are permitted. 

Authority:— No. 1233 of 18G9. Compare No. 9AV. B, 
552. 

Illustrations ;— 

- 1. A Jut Jagirdar cannot ordinarily in ary a Brahmin 

woman. But see No. 50 P. E. 1900. 

2. A Sunni Muhammadan may marry a Sh’uh woman. 

3. A Sodi can marry a Khatri woman. 

J. A ht'jjn Rajput cannot marry a Brahmin woman 
(No. 29 P. E. 1883). 

5. But a Brahmin may marry a Eajputni ( No. 48 P E 

1890). 

G. A Sayad woman may marry a Banja Shahi fakir 
(No. 101 P. B, 1880). 

Exception. — Amongst Xant Eajputs marriages with 
inferior castes not unfmjucutlv take place, and no 
custom has been found to exist invalidating such 
marriages (No.' 102 P. B 1880). 

Remark 1.—A Sunni woman marrying a Shiah does 
not thereby become governed by Shiah law -1 I v 
IV All. 205). " • x - 

Remark 2.—There is nothing in Hindu law pro¬ 
hibiting marriages between persons belonging to 
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different sects or sub-divisions of the Sudra casto 
(I. L. E. XV Cal.-708). 

(c) If adults, the consent of the contracting parties, 

or if minors, that of their lawful guardians, 
must be obtained. 

Remark. —The absence of the proper guardian’s 
consent will not invalidate a Hindu marriage which is 
otherwise legal; and in the case of a Muhammadan 
marriage, it will merely render the contract suspensive 
on the guardian’s consent, and upon attaining majority 
the minor may ratify it, and thus give to it all the 
effects of a legal marriage. 

Authorities, 1 Hindu.— No. 21 P. R. 1897; Tagoro Law 
Lectures for 1878, page 53 ; Mayno’s Hindu Law, § 91, 
page 100, 5th edition; 1 Norton’s Leading Cases, 
page 4 ; and I. L. Pc. II All. G96-697 ; NIX ibid 515; 
XIV Mad. 316. Compare No. 27 P. P. 1880, Criminal. 

Authorities, 2 Muhammadan. —Tagore Law Lectures for 
1873, paa*e 320 ; and Syed Amir All’s Personal Law of 
Muhammadans, page 218. 

(d) The woman amongst the three superior classes 

of Hindus must not he a dharcl , or the widow 
of another man. 

Authorities. —No. 21 P. R. 1882; No. 5 P. R. 1893. 

Exception. — In No. 98 P. R. 1890 a widow-marriage 
was held to bo valid amongst Sartora Rajputs of 
Kangra. 

(c) In the case of Muhammadans, a widow must 
not ip-mam within the period of her tddal, 
which is fixed at four months and ton days, 
hut the ordinary period for a divorced wife, 
wdio i.s under obligation to observe iddat, Is 
three lunar months. 

Authorities.— No. 13 P. It. 1882, Cribiinal; No. 38 P. If. 1887, 
Civil. 
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—Cohabitation may give rise to a presumption in- 
favour of marriage, but by itself, when not partaking of the 
distinctive character of a permanent union as husb'and and 
wife, it would not be sufficient to create a legal relation 
between the parties, and would not confer legitimacy on 
their issue (No. 29 P. E. 1883 ; No. 49 P. E. 1890 ; No. 87 
P. E. 1898). Compare No. 78 P.E. 1884, and No. 51 P. E. 
1900. 

71 .’ A marriage once legally performed between 
adults cannot be repudiated, except by the exercise 
of the power of divorce, where such exists. 

Authorities.—No. 13 P. 11. 1869; No. 85 P. B. 1877. 

Explanation. —Consummation i not necessary to validate a 
marriage either amongst Iliudus or Muhammadans (No. 4 
P. It. 1871, Criminal Judgments; No. 79 P. K. 1880). 

Remark. — An ante-nuptial agreement providing that in the 
event of the intended husband contracting a second marriage 
the first wife \va3 to he released from conjugal restraint was 
hold to ho contrary to public policy and invalid (No. 15 
P. E. 1900). Cf. No. 28 P. E. 1878. 

72 . Amongst Muhammadans of all classes a man. 
may divorce a wife without assigning any reason; 
but this power, in the absence of a special custom, 
is not allowed to lliutlivo, nor to females of any 
class. 

Explanation 1.— Vmougst Hindus a wife may he superseded for 
sterility uml certain other causes, hut she would still bo 
entitled to her right of inheritance as a widow on the death 
of her husband (No. 10 P. E. 1875). 

Explanation 2.—In districts where divorce is recognized as an 
established custom amongst Hindus, it would have the force 
of law (Section 5, Act IV of 1&72; No. 84 P. E. 1889 ; 
I. L. K. HI Cal. 305). . 
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Remark. —In No. 78 P. IP'J 893 it was doubted whether by 


custom in tlie Jalandhar ^District a "Hindu Jut. could divorce' 
liis wife. 



73. Amongst Muhammadans a contract of mar¬ 
riage entered into by a father or grandfather on 
behalf of an infant is valid and binding, and the 
infant has not the option of annulling it on attaining 
maturity. But in other cases the infant may dis¬ 
solve the marriage on attaining puberty, provided 
that such delay has not taken place as may be 
construed into acquiescence. 


Explanation.—Acquiescence is presumed in the case of a virgin 
from silence on the first suitable occasion when repudiation 
is practicable. 


Authorities.—No. 53 P. P. 1875 ; No. 157 P. P. 1879 ; No. 79 
P. P. 1880 ; No. 51 P. P. 1888; I. L. R. XIX Cal. 79. 

Remark.—A contract of betrothal, however, made in regard 
to a girl not born at the time of the contract, is null and 
void (No. 60 P. E. 1866). 




74. Until the former marriage is validly set 
aside, a woman cannot marry a second husband'in 
the lifetime of her first husband. 

Authorities.— -No. 851 of 1877; No. 291 of 1880; No. 36 P. E. 
1881; No. 78 P. P, 1884; No. 49 P. E. 1890; and No. 72 P/P. 
1892. 

Exception.—Amongst certain classes a repudiated wife may 
marry again by the “Karewa” form; No. 998 of'1871; 
No. 607 of 1886 ( Sidhu Jats ), and No. 84 P. P. 1889 .{Chimah 
Jats of Sialkot). Compare I. L. R. V Cal. 692 ns to the'' 
validity of a Sajjai marriage when the husband is unable to 
support liis wife, and No. 8' of 1886 (Marthas llajputs of 
Sialkot District). 

Remark .—Upon such a re-marrLge, where it is valid by 
custom, the woman would ordinarily lose all rights in the 
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family of lior first husband. But see No. 100 P. R. 1891 
(Rains of Strsa), whero tho second husband was the cousin 
of tho former husband, and had originally gifted the land 
in disputo to tho latter. Query .—If she would afterwards 
ho allowed to succeed as hoir to a son by the former 
marriage ? Compare No. 37 P. R. 1870, and II Ben. L. Rop. 
199. 


75. A “Karewa” marriage with the brother or 
some other male relative of the deceased husband 
requires no religious ceremonies, and confers all the 
rights of a valid marriage. 

Authorities.— No. 38 P. R. 1S79 (Jats of Hoshiarpur), and No. 316 
of 1879 ( Sindhu Jats of Liidiaua); No. 26 P. R. 1880; No. 36 
P. R. 1881 (Bishnoi Jats of Hussar'S; Nos. 48 and 98 P. R. 
1890; No. 73 P. R. 1897 ; No. 13 P. R. 1898; No. 50 F. R. 
1900: and No. 54 tbul. Compare Hr. Tupper’s romarks 
Yol. IT, Customary Law, 95 (reprint); No. 29' P. R. 1883; 
and No. 78 P. R. 1884. 

Exception 1.—Amongst Brahmins and pure Rajputs this form- 
of marriago is n probated, anil confers no rights of inherit¬ 
ance on the issue born of it (No. 22 P. R. 1873) ; No. 2 P. R. 
" l*' 2 i No. 113 P. R. 1885,; No. 57 P. R. 1893). But see 

No. 48 P. R. 1890, a case of aBrahmiu marrying by Karewa, 
whero the issuo of tho marriago was not excluded from in¬ 
heritance ; and No. 98 V. R. 1890 (Sartora Rajputs of 
Ivangra), where a widow-uarriago was upheld. 

Exception 2.—Amongst Khatris of Majitha, in tho Amritsar 
District, children of a dharel mother do not succeed to tho 
exclusion of a widow legitimately married (No. 21 P. R 
1882); and a marriage by rhadar andazi between a Brahmin 
and a widow, culled a dharel wife, is not valid by custom 
(No. 5 P. R. 1893). 3 

76. Apostacy amongst Muhammadans causes a 
cancellation of tho marriage. 
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Authorities. — No. 124 P. E. 187G ; No. 106 V. E. 1891 ; No. 6 
P. E. 1899. 


Remark. — It has been doubted by the Privy Council whether, 
in the case of spouses remaining domiciled in India, where 
religious creed affects the rights incidental to marriage, 
such as that of divorce, a change of religion made honestly 
after marriage with the assent'of both spouses, without any 
intent to commit a fraud on‘the law, effects any change in 
those rights (L. E. XXV Ind. Aj)p. 84). 


77. But not amongst Hindus. 

Authorities. — No. 32 P. E. 1870 (Criminal Judgments); No. 152 
P. E. 1890. Cf. I. L. E. IV Bom. 330. 


78. I .oss of caste, or expulsion from a section of 
a caste, does not deprive the husband of his right to 
the ousted}’ of his wife’s person. 

Authority. —No. 18 I’. B. 1877. Compare Act XNI of 1850. 

79. Suits for the recovery of the wife, or for 
restitution of conjugal rights, must be instituted 
within two years from the time when possession or 
restitution is demanded and refused. 

Authorities. — Articles 87 and 84, Schedule II, Act XV of 1877. 
.See also No. 00 P. B. 1879 ; and No. 80 P. B. 1892. Cf., 
however, I. L. B. N1JI All. 12C (.see pages 147 — 153). 

Remark. —The English law, which makes the lnulmud in 
divorce proceedings liable primd facie to the wife’s costs, 

. except w hen she is possessed of sulliciont separato property, 
does not apply to divorce proceedings between -Muham¬ 
mad^ is (I. L. E. XXV Bom. 77). 

. 80. In sa-suit by a husband for restitution of 
conjugal rights, a Court may,refuse its assistance if 
the conduct, of the husband has been such as to show 
that he has either knowingly permitted or connived 
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at lus wife’s adultery for a considerable period, or 
lias otherwise grossly neglected his marital duties 
towards his wife. 


Authorities—No. 150 P. P. 1834 ; No. 6 P. B. 1885. Cf. 
No. 78 P. B. 1893, where the husband was proved to have 
deliberately abandoned his wife. 

Remark.— Among Hindu Jais of Bohtalc a minor husband is 
not entitled to tho' custody of a minor before sbo attains 
puberty (No. 64 P. B. 18.91). And in a ca&e in which the 
parties were Muhammadan Gujars and the plaintiff was a 
minor of eight or ten years of age, it was held the Court 
had a discretion to grant or refuse tho order pray fill for, 
and that in the particular caso it had been rightly refused 
(No. 128 P. B. 1892; see also No. 35 P. B. 1894; and 
No. 37 P. B. 1895). Cf. 1. L. B, NXVIII Cal. at pages 44-15. 
So in No. 47 P. B. 1892, acting in accordance with tho 
principles of equit}' and good conscience, tho Court refused 
to decree custody of a wife in favour of n husband under¬ 
going sentence of transportation. But a judge has no dis¬ 
cretion to lvfuso Such a decree merely because he considers 
that it would not he for the benefit of either side that tho 
decree should be granted (l.L. It. X Bom. 301; XXI ibid 610 • 
XIII All. 126). 

■ 0 ,“' ^uclty, il ; uncondoned, would disentitle the 
husband to ti restitution oi conjugal rights. 

Explanation. “ Cruelty” witlijn the meaning of this section 
means and includes such violence towards tho wife as is 
calculated to endanger her health or safety, or to raise a 
reasonable apprehension of if. 

Authority.—11 Moo. Iml. App. (ill. 

Reilliirk.—Where cruelty on the part of tho husband has 
been condoned by the wife, a much smaller measure of 
offeuc • would be sufficient to m-utralbe condonation than 
would justify the wife, in the first instance, separating from 
her husband (I. L. R. Y Cal. 500). Cf. I. L. xtx Cal 
81 . 
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82. Tlie non-payment of prompt dower would 
also be a bar to the enforcement of such a claim 
amongst Muhammadans, where consummation had 
not previously taken place. 


' Authorities. —No. 141 P. P. 1884; No. 119 P. P. 1885; No. 164 

P. P. 1889; No. 14 P. P. 1891. Compare I. L. P. YIII All. 
14p, followed in I. L. P. XYII Cal. 670. 

Explanation. —A fair proportion of the dower must bo considered 
\ ' as “ prompt.” What is a fair proportion must be deter¬ 
mined with reference to the woman, the amount of dower, 
and also what is customary (No. 5 P. P. 1891, following 
No. 109 P. P. 1880). 


Remark 1. —The demand and refusal to pay exigible dower- 
must be made in clear and unambiguous language, other¬ 
wise Art. 103, Schedule II.of the Limitation Act, 1877, will 
not come into operation (No. 63 P. R. 1892 . 


Remark 2 •—Although non-payment of dower is not a bar to 
the maintenance of a suit for restitution of conjugal rights 
wkpn the wife has once yielded lior person to her husband, 
the Court is competent in the exercise of an equitable juris¬ 
diction, when granting the husband a decree for custody of 
his wife, to impose upon him, as a condition of the decree, 
the payment to her of the prompt dower (No. 164 P. E. 1889 
(F. B.); Nos. 5 and 14 P. li. 1891). 


Remark 8.—Where a Muhammadan widow is in possession 
of the property of her deceased husband, having obtained 
such possession lawfully and without force or fraud, and 
her dower or any part of it is due and unpaid, she is entitled 
as against the other co-heirs of her husband to retain pos¬ 
session of such property until her dower debt is paid (No. 80 
P. \P. 1900'. It is immaterial to such widow’s right to 
rotain possession that such possession was obtained origi¬ 
nally without the con nut of the other co-heirs (XVI All. 
225). But a Muhammadan widow in possession of immove¬ 
able property of her lute husband in lieu of her dower has 
no power to mortgage such property XVIL All. 19). An 
alienation by the Imirs of a husband while a'suit for dower 
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on tlxe part of his widow was pending will not prejudice a 
decree in latter suit (I. L. E. XIX All. 504). 

83. Amongst Muhammadans the dower that a 
woman is entitled to, in the absence of agreement, 
is the average rate of dower granted to females of 
her father’s family. 

Authority— Macnaghten’s M. L., Ch. VIII, Prin. 21. 

Remark. —In this province it was formerly held that tho 
Courts have a discretionary powor in awarding dower, and 
are not hound to decree the sum fixed at the time of 
marriage (No. 49 P. E. 18G7). But as this decision was 
professedly based on tho old Punjab Civil Code, which has 
ceased to have any legal force, it can no longer bo relied 
upon as an authority. It is believed, however, that agree¬ 
ments for tho paymont of large dowers are in practice never 
strictly enforced. But except upon proof of custom allow iug 
such a reduction, or that tho amount fixed was merely 
nominal and not intended by the parties to be enforced, a 
Court, it would seem, has no power under the existing law 
to reduoe tho amount to what it considers a reasonable sum 
(No. 1_.) 1 . lv. 1880 ). Of. I. Ij. E. XXI Cal. 136, a decision 
of the Privy Council updor the Oude Laws Act (XVIII of 
18 tG, § 5), whero the dower fixed was ten lakhs of rupees, 
and the District Court, whoso decision was upheld, awarded 
only 25,000 Es. According to a law enacted for bis subjects 
by tho Amir of Afghanistan in 1883, a fixed scale has hoen 
prescribed for dower, in the case of members of the Royal 
Family it must not exceed 12,000 rupees, nor bo loss than 
3,000 rupees ; in the ease of nobles, chiefs, and high officials 
the limit is between 1,000 and 3,000 rupees; and in the 
case of persons of lesser rank between 300 and 900 rupees. 
No written contract under penalty of a lino must contain a 
provision for dower in excess >f the maximum limit The 
Constitution and Laws of Afghanistan , byMirMunshi Sultan 
Muhammad Klian, page 150). 
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S. '■ CHAPTER YI. 

KELICUOU.' INSTITUTIONS AND WAICF PROPERTY. 


INTRODUCTION. 

There is no general law applicable to religious institutions 
in this province, and each institution must he' deemed, to be 
regulated by its own custom and practice. There are, how¬ 
ever, certain broixd propositions which judicial decisions have 
shown to have received very general recognition, and these 
propositions are embodied in the following paragraphs: 

84. The members of such institutions arc 
governed exclusively by tbo customs and usages 
■/ ' of the particular institution to which they belong. 

Authorities.- XI Moo. Tnd. App. 428; IX Mad. Jurist 252; 
L. 14. XIII lad. App. 105 ; I. L. 14. 1 -dad. 285 ; No. 52 
p. 14. j 867; No. 78 r. I(. 180!.); No. 87 P. E. 1889; No. 175 
’ ihid; No. 122. T. % 1890 at page 400; Nos. 49 and 106 
P. 14. 1892. C/i also I. L. 14, IX All. 1 ; XIII All. 256; 
XV Mad. 41 and at puge 185 ; and XVJ. All. 1 91. 

Remark.— The principle of succession upon wliicli ono member 
of a leligious fraternity succeeds to another, is based entirely 
upon fellowship and personal association with that other, 
and it is for this reason that a stranger, though ox the same 
order, is excluded (I. L. E. IV Cal. 518). 
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So. I lio office of Mulmnt is usually elective and. 
not hereditary. Bui a Mulmnt may nominate a 
successor subject to continuation by his fraternity. 

Authorities.— No. 73 P. R. 1869 ; No. 1 PiR, 1870; No. 582 of 
1886; Nos. 37 and 173 P. R. 1889; No. 105 P. R. 1892. 
Cj. I. L. R. NIII Mad. 524 at page 530 ; I All. 539. 

Remark 1. The Muhammadan law is strongly opposed to 
attaching any rights of inheritance to an endowment (I. L. R. 
XIII Bom. 555). 


Remark In the Deccan a Guru lias a right to nominato 
his successor from amongst his c Idas by a written declara¬ 
tion (I. L. R. NI Bom. 514). And so in Madras the head 
of a Mutt may appoint his successor from amongst liis 
disciples (I. L. R. X Mad. 375). In the Punjab such a 
nomination would ordinarily require confirmation, by the 
fraternity to which the Guru belonged. 


Remark 3.—It is not absolutely necessary that a Muhant 
should be appointed (No. 76 P. R. 1867 and No. 338 of 
1868, a case relating to the Kcshgurh shrine at Anundpur, 
Hoshiarpur District), 


Remark 4._The transfer of the headship for a eonsideratim 

Z r°' P°* 106 r - 1892). Cf. I. I, E. 1 Mud. 235 
' ibid 89; and XV ibid 183. 

86. IVomen are eligible for election. 


Authority— No. , V. r. is7a. 


Exception. —But not to fho office of “ spiritual 
Muhammadan institution (4 Mad. 11. 0. E. 
I. L. It. I LI Mud 95 and X Cul. Reps. 529 


superior ” 

23), See 


in n 
also 


Remark. -Women con act as UuiatmWs (I T. R v m 
Cal. 732). A iv - ViU 


87. % entering into a religious fralcrnitv, a 
.person presumably ceases to bo qualified to perform 

l 2 
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purely worldly acts, and loses all right of inherit¬ 
ance in his natural family. 


Authorities.—No. IT. R- 18G8; No. 15 P. R, 1874; Nq.7 P.R. 
1892. Compare No. 82 P. P. 1883. 

Exceptions .—Byragis (No. 24 P. R. 1880), certain Udasi sects in 
Jalandhar'District (No. 29-P. R. 1881), and Dadupanth 
fakirs in the Firozpur District (No. 1538 of 1881). Glwrban 
Gosainr of the Kangra Valley marry, and are succeeded by 
their widows (No. 135 P. R. 1884). See also as to 'Sudra 
ascetics in Trichiuopoly (I. L. R. XXII Mad. 302). 

Remark.—For a short account of the origin and customs of 
those sects, see Colonel Henry Court’s translation of the 
Sikkhian de Raj di 1 ikhia, pages .106—114. See also Mr. 
M;u lagan's Census Report for the Punjab, 1891, Chapter x \, 
for an exhaustive account of all religious sects in this 
province. , 


88. The chdns or disciples attached to a religious 
institution are entitled to maintenance befitting thcii 
condition so long as't.licy behave properly and ob¬ 
serve a proper subordination to the head of the 
institution. / 

Authority.—No. 84 P. II. 1866. 


89. All 'property acquired by individual mem¬ 
bers belongs to the religious institution to which 
they *are attached. 

Authority. — No. 21 P. R. 1874. 

Exception. — Tho Majawars of the shrine of Data Ganj Baksh at 
Lahore are permitted to have private property (No. 38 
P. R. 1883). 


90. Except for necessary purposes, no property 
belonging to a religions institution can be perma¬ 
nently alienated. 

Authorities.—13 Moo. Tud. App. 270; X Mad. 

No. 192 of 1880 ; No. 89 P. R. 1882 ; No. 136 P. It. 1889 
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No. 8 P. R. 1900. Compare I. L. P. YI Bom. 596; XI ibid 
492 ; XIX Bom. 271 ; XV Mad. 166. 

Remark 1 . —Thasale of a roligious office to a person not in 
the line of heirs is illegal (I. L. R. VI Mad. 76 ; XV ibid 
183; No. 106 P. E. 1892). 

Remark 2 .—All persons, including worshippers, interested 
in the maintenance of the institution, and the preservation of 
the property attached to it, have a locus standi to challenge 
improper alienations (No. 66 P. E. 1892), 

Remark 3. —After a very long period a Court may presume 
that an alionation was made for necessity (I. L. E. XIX 
Mad. 485). 



91. The following arc instances of a necessary 
purpose within the meaning of the lust preceding 
section: — 

(a) To defray the proper expenses of keeping' 
up religious worship. 

(£) Repairing temples or other buildings con¬ 
nected with the institution. 

(c) Defending hostile litigious attacks. 

Remark. — Tho litigation must have boon carried on 
in furtherance of the objects of tho institution and by 
the duly qualified head of the institution (I. L. E. 
XVI Mad. 67). 

(d) Paying revenue and other charges on lands 
attached to the institution. 

Authority. —X Mad. Jurist 184. 

Remark. — In considering whether 1 1 was m . ; iy to rai>o 
any particular sum for the purposes of the institution, tho 
income, as well as the necessary expenses of the institution, 
must bo taken into account, and only such si.m as may bo 
deficient for the latter can be validly raided by a charge on 
the property of the institution \Xo. 39 P. E. 1882). 


II 
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_j}, The Muliaifife or Manager • of an institution 

may be expelled for. misconduct’ of incompetency. 

Authorities. —No. 81 P. R. 1869'; No. 1197-'of 1877 ; N6. 1089 
of 1881. Compgr6 I. L) 11. I Mad. 285; \I Cal/ Reps.. 265;- 
I. L. R. XIII Mad; 274 ; and XXI Mad. lPj. 

Remark 1.—Tho^worsh ipp ers of a mosque or the trustees of 
an endowment may. possess the right to sue in such a case 
(NO. 81 P. R. y&fyffio. 2063 of 1880 ; No. 75 P. R. 1884; 
VIII SutK. W. R. 313).* Src also I. L. R Y1I Cal. 767; 
XXIV Cal. 418 ; XVIII All. 227 ; and XIX ibid 227. But 
the right must bo shown to be exercisable by general or 
spedal custom (No. 122 P. R. 1890) v ty. I. L. R. XVII 
Mad. 447 ;is to the power of a committee of headmen to 
oust the vicar of a Roman Catholic Church. 

Remark —In a suit for the removal of a Muliant, the 

value of the suit both for the computation of Court Pees 
and for purposes of jurisdiction is determinable according 
to the amount at which the. relief sought is valued in the 
plaint or memorandum of appeal (No. 58 I*. R. 1893). It 
is not necessary in such a suit, where the plaintiff doos not 
seek possession of the property of the* institution for himself 
as trustee or manager,* to compute the Court Fees on tlio 
Value of such property (No., 56 P. R. 1895). 

Remark 3*—As regards endowments * to which Act XX of 
1863 is applicable, wb No. 95 P. R. 1900. CJ. also cases 
from I. !L. R. cited in Remark 1. • • 

93. So long as lro retains office he'h presumed 
to luive the sole management of the'endowment or 
institution over which he presides. 

Authority.—No. 76 P. R. 1867. * * S 

. r 

Exception 1.—In email institutions, whore the number of dis- 
ciiples are few, they have an equal voice in •the'administra¬ 
tion of the property (No. 7fc > P. P. 1867). 

Exception 2.—There may be two distinct heads; ono presiding 
os or the spiritual ahairs of the institution, called a Sujada 
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Nashiri; tliG other acting as trustee of its temporal affairs, 
and called a Mutaivalli (No. G7 P. E. 18(>8). The ofhce of 
Mutawalli is a personal trust, and cannot bo transferred 
(X Cal. L. Pops. 529). 

94. The servants of a Jchankah or other religious 
institution aro ordinarily subject to the control of 
the head of that institution, who can engage or 
dismiss them at pleasure. 

Authority.— No. 1187 of 1879; No. 713 of 1892. 

Remark. —As to a Jchankah being ft religious institution, see 
No. 106 P. E. 1892. 

95. To constitute property walcf there must bo a 
special and absolute appropriation of the property 
to religions or public purposes. 

Authorities.— 2 Moo. Ind. App. 421; No. 67 P. E. 1868; I.L.E. 
XVII Cal. 198 ; XV i I Bom. 1 ; XX Cal. 116 ( F. B.). Com¬ 
pare 8 W. E. ;13, and authorities cited in Explanation 3. 

Explanation 1.— -The mere fact of the owner of land having 
erected a temple aud planted a grove thereon would not of 
itself, without any further evidence, indicate a dedication to 
the god and a cessation of the rights of private ownership 
in respect of such land (I. L. R. XVI All. 412). 

Explanation 2.—A tcakf cannot be created of shares in a Limited 
Liability Company (IX Cal. Reps. 66). 

Explanation 3. —Nor for the purpose of creating n more family 
settlement without a charitable object (X Bom. 1' . 0. Reps. 7; 
‘Vdl Cal. Reps, 164; IXOal. Repa. 66; 1. I. Lti i\< at 176; 
L. R. XVII Ind. App. 28; XJX ibid 170 ; and I. L. R. XIX 
All. 211. 

hu.TJ8TRA.nON8 ; — 

1. Property attached to n khtmkah, and not specially 
dovoted to religious uses, is subject to the ordinary laws 
of inheritance (No. 67 P. R. 1666). 
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2. A grant of land to a man in consideration of his acting 
as Imam of a Ullage is only in the nature of a special grant, 
and tenable during tho pleasure of the grantors (No. 70 
P. E. 18G8). 

3. A bequest by a Muhammadan of tho rents of a certain 
house in trust for his children, with a direction that after 
the death of the last surviving child such rents should be 
paid to the Committee of the District Charitable Society, 

having assented to tho gift, is invalid (IX Cal. 



4. A devise to dharm by a Hindu is too general and too 
indefinite, and therefore void (I. L. E. XXIII Bom. 725). 

Remark. —Delivery of possession is a necessary condition for 
the validity of the waif. It is lawful, however, for the 
ipdk if to constitute himself Mutawalli. But if t h&\odI;if dies 
without doing so and before actual delivery of possession to 
tho Mutate alii or to the beneficiaries of the trust, the ivalf 
is null and void. An exception is made by the Hauifi Law 
in the case of ;i dedication for a public purpose, in which 
case no express delivery of possession is necessary, for tho 
use of it by any individual is sufficient to constitute a valid 
wakf (I. L. E. XiY AIL 129). Cf. also Muhnmrhadan Law 
by Syad Amir Ali, 2nd edition, page 395. 

96. Property once legally constituted wa/efemnot 
be reclaimed by the former owner. 

Authority.— No. 100 P. B. 1868. 
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CHAPTER VII. 

PRE-EMPTION. 


INTRODUCTION. 

Ihe law of pre-emption, although probably introduced into 
India by tho Muhammadans—for the Hindu S/mtras have 
no provisions on tho subject—is not absolutely peculiar to 
nhainmadnn law. It was, for instam not an unusual 
stipulation to embody in a Roman contract of sale that if the, 
pu. c nisei i lought of selling the property the vendor should 

tlionrio' i' 1“''''Option, cither on terms arranged when 
mrZZt °T r ma ' h > '<* on terms ottered by any 
J h ° t0 Wit (.Moyle, Contract 

ig, 176). V LitorigM of 

... it Y'* b,,t ’ “ ca “ ot llis POOTty. io favour of 
So V S .? m (LeVit ' iiv - 2 *•»)• Wo find it „!«o main- 
p, 111 lG t’ l'ench law under the name of Droit d, 

X T 01 ! a faV " M de mchat ( Co,le Civil > 1059-1073), and 
r; - 7 ? 1 an _ Cocle lmder tllnt ot Mritto di mcatto ^Codice 
figreci ^ do ”l528). And so in India a contemporaneous 
-luent for re-conveyance is occasionally met with 

a>artf Vl Ma<1 80 5 XtC A1L 387 ’ X1X A1L 431 )- 

Preen ^ ie provision the application of a law 
0 £ t,n l'tion with the object of preventing the admission 
‘ Higeiu mt 0 a community is at least an old, in Roman 
the T? >XU ^ 0JiCe ’ as a Constitution published in the reigns of 
- i mperors Leo and Anthemius of the 1st (September 408 
• fade C. XI, 55), and the Roman law also conceded a 


(I. L. 
But 
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right of pre-emption to the Fiscus iu certain eases (C. XI, (j, 1), 
and to the dominu-i direclua,or owner of afititdus emp/ii/teutlcurms 
in the case of an alienation of a perpetual tenure called 
enipkyteum. The procedure prescribed by Justinian (vide 
0. 4, 'id, 3) for the emphyteutu (or lesseo) to adopt if ho was. 
desirous of selling his tenure, is very similar to that prescribed 
by tin- Punjab Laws Act in Sections 13 and 14, as amended 
by Section i of Act VII of 1878. Moreover, the distinction 
recognized by Roman Jurists between the Roman action of 
revocutio‘ and that (as explained by Cujas and others) of 
protimem, a Greek word signifying the same thing as pre¬ 
emption (<?/: Merlin, tit. Retmt ), may well be used also to 
mark the distinction between a suit brought by an agnate or 
by one of the village proprietors to contest the power of a 
proprietor to (iliciudc his laud (para, till, (tide) 9 and a suit 
brought, with the distinct object of sorting a light of pie- 
emption on the assumption that the vendor has a power of sale, 
but is merely restricted in his choice of a purchaser. The 
distinction is an important one, which should not bo lost 
sight of in the disposal of cases which fall under one or the 
other category. For the law to be applied varies considerably 
according to tbe true nature of the case; and inattention to * 
the distinction only leads to confusion of thought and hue 
attempted evolution of ialso theories. 

Tims, in the Punjab, while a right of the former descrip¬ 
tion is governed Ply by custom, the operation of the law of 
pre-emption is regulated partly by statute and partly by 
custom. It extends by statute to all salts of immoveable pro¬ 
perty and the jmeb-.nre of rights,to redeem snob property, 
and sometimes by custom, which must be proved by the paity 
assorting it, to mortgages of immoveable property. It, does 
not, therefore, take effect with regard to property which has 
devolved by right of inheritance, or which has been received 
in gift without, any consideration, or by way of bond fide 
lease, however small the rent received maybe. Blit the right 
cannot he defeated by the ecu! transaction, if a sale, being 
made to assume tko Joti'n of a gift or a louse. 
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J7. Pre-emption is a right to acquire by pur¬ 
chase immoveable property in preference to all 
other persons. 

Authority. —S, otion 9, Act IV, 1872, amended by Act XII of 
1878, Section 2. 


Explanation 1 —Under tlio Punjab Laws Ant, 1872, pre-emption 
is not one of the matters specified in Section 5 to be regulated 
by Hindu or Muhammadan law in the absence of proof of 
special custom. Nor again, since the subject of pre-emption 
is specially dealt With by other sections of the Act, can it be 
regarded as a matter to be decided on grounds of equity and 
good conscience under Section 6. The right must either be 
based on the provisions of the Act, or on a local custom 
under the operation of Sections 7, 11, or 12 of the Act (No. 8 
P. E. 1898 ; No. 109 P. It. 1900). 

Explanation 2.— Immoveable property includes land, benefits to 
ariso out of land, and things attached to the earth, or per¬ 
manently fastened to anything attached to the earth (Secj- 
tiou 2, Clause 5, Act I of 1808; and Soction 2 (26) of 
Punjab Act of 1898). 

Illustrations :— 

A hug bistcadan , or allowance of 10 per cont. on tho 
rovenue, is immoveable property within the meaning of this 
section (No, (>1 1\ R. 1870). Compare XUI Pen. L. Reps. 

l P, (.'. »So is tho right to use water of a perennial 
stream (No. 11 P. R. 1898). 

Explanation 3.— A permanent transfer of laud in a village for i 
sum of money, plus something that is not money, does no 4- 
merely because ol such addition, of necessity oea.se to 1 a 
sale within, the meaning of this uuciion (No. 29 P. It 893). 

It t ****** k ?. - [ ho circumstance of ttio vbndor being a Christian 
toes not prevent a claim to pre-emption arising. The ques- 
Km m nl1 such cases is, whether the plaiiUilis aro persons 
entitled by tlie Punjab Laws Act and the custom of the 
place to purchase tho property in suit in preference tn Vhc 
persons to whom it lms i. on sold (No. 23 P. It, 1875). 

•Compare X Ben. L. Reps. 117. 
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Remark 2 .—The right can only he claimed by one who is 
himself a proprietor of the property by virtue of which pre¬ 
emption is claimed IX W. It. 455). A widow representing 
tho estate of her deceased husband can assert the right 
(No. 6 P. E. 1883). Cf. I. L. E, I AH. 452. But not 
merely as holding a share on partition in lieu of main¬ 
tenance* (I. L. E. XIX All. 324). But a son in the lifetime 
of his father is not a co-sliarer within- the meaning of 
Section 12 of the Punjab Laws Act (No. 82 P. E. 1880). 

Nor by Muhammadan law can a Mutatvalli claim pre- 
omption on the ground of the contiguity of wakf property 
(No. 1525 of 1882). But see contra , No. 153 P. E. 1884 
(where, however, the authorities do not seem to liavo been 
fully considered). The proprietor of a Dharamsala n*ay 
claim pre-emption (No. 100 P. E. 1885). 

Remark 3.—The naturo of a pre-emptive right being a 
personal privilege, exerciseable only by tho pre-emptor for 
his own benefit, his suit must fail if it be established that in 
suing he is seeking the benefit of it not for himself but for 
another (per Bullock, J., in No. 139 P. E. 1894). 

98. It arises in respect of sales (whether under 
a decree or otherwise) of immoveable property, and 
of foreclosure of rights to redeem such property. 

Authority.— Tbid. 

Explanation 1- 

(a) A perpetual leas does not give rise to a right of pre¬ 
emption merely on the ground that it is tantamount to a salo 
(No. 43 P. E. 1892). 

(i) Nor a bond Jide exchange merely because the value 
of the properties exchanged is equalised by addition 
of a comparatively small sum of money, or by the mere 
fact that the two deeds were drawn up contemporaneously, 
as the most convenient method to arrange the transfer 
(No. 97 P. E. 1900)'. See also No. 1- P E. last and 
- No. Ill P. E. 1885. 

(tThe mere fact of a deed of absolute sale being- accom¬ 
panied by another giving a right of repurchase will not, for 
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tliat reason alone, constitute the transaction one of mortgage, 
but the intention of the parties must be gathered from the 
terms of the deeds or from the surrounding circumstances, 
or from both (I. L. E. 19 All. 434). 


Explanation 2.—But a transaction which is described as a gift,’ 
mortgage or lease, may be proved to be in reality a sale 
(No. 117 P. E. 1890 (F. B.); No. 817 of 1895), or that 
what was described as a sale was, in reality, not a sale 
(No. 61 P. E. 1895). Of. I. L. E. XIII Mad. 494 ; XVI 
ibid 80; XII All. 387 ; and IX Cal. 898. 


Remark. —The onus of proving that a transaction is other 
than tho document evidencing it represents it to be, is on 
the party who alleges it, and if there is a reasonable doubt 
on tho point, the Court should incline in favour of upholding 
tho transaction as embodiod in the deed. The mere fact of 
the conditions In the deed being onerous would not irre¬ 
sistibly lead to tho conclusion that what purported to bo a 
mortgage was in reality a sale, unless they were o: such a 
character as to plainly exclude the possibility of redemption 
(No. 1U0 P. E. 1895; No. 20 P. E. 1899). 

Illustrations :— 

1. A transfer of half a well with land attached in Adhlape 
tenure is a sale (No. 137 P. E. 1883). 

2. A transfer on basis of an agreement that if tho trans¬ 
feree brought a suit for tho transferor to recover vurtain 
land and supplied funds for prosecuting the suit, the trans¬ 
feror would transfer half tho land recovered' to him, is a 
sale (No. 54 P. E. 1889). Query. —If a transfer of property 
by a Muhammadan to his wife in consideration*of n certain 

^ ue ^ hi 1 * 1 to her as dower, is a sale ? I. L. E. V All. 
65 alfhl - • it is, but this decision is doubted by Mr. Justice 
Am ir All i u ^ 

Taqore Law Lectures for 1884. page 590, 

note. 

N -Remark l.—Loeal custom ut times recognises a claim to pre¬ 
emption in ikff& 2 s A ’Sf .mortgages, ami where such a custom 
is proved to exist, effect fcnust be givou to it ,(No. 63 P. E. 
1W7; No. 4!) 1\ 11. 187 . 3 ; iVo. 103 P. R. 188.’, No. 10 P.E. 
1887; Nos. 102 ami 121 P. E. 1 888; No. 378 of 1892). See 
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contra, No. 33 P. P. 1890. Where certain entries in the 
Jf ajib-ul-arz were to the effect that there had been no 
mortgage or sale in the viilago up to 1842 and 1880 respec¬ 
tively, but that ever} 7 co-sharer was thenceforward to be at 
liberty to mortgage or sell his ’share for necessity or to pay 
arrears of Government revenue, provided that he first offered 
the said share to certain specified persons, and it was urged, 
on behalf of plaintiff, that these entries either (a) established 
a custom in his favour, or ( b ) evidenced an agreement 
sufficient to support hi6 claim. 

It was held , (i ) by the Full Bench , that these entries were 
not agreements, and (ii by the Divisional Bench , that they 
were sufficient evidence of the custom set up (No. 98 P. P. 
1894). 

Remark 2. —Pre-emption arises in respect of land sold by 
auction in execution of decree. The pre^emptor in such a 
case is eniilh d to claim the property at the price at which it 
was sold, and not at what may bo the market value. Jf the 
purchaser happens also to be the decree-holder, he may also 
claim the costs incurred by him in defending his title sub¬ 
sequent to the sale (No. 674 of 1884). 

Remark —In the absence of a local custom there is no 

right of pre-emption upon the sale of a hatra, jv square 
comprising shops in a city (No. 64 P. P. 1887;. 


99. When any person proposes to sell any pro- 
perty, or to fore'-lose ili<- right to redeem any pro¬ 
perty, in respect of which any persons have a right 
of pre-emption, he shall give notice to the persons 
concerned ol the price at which he is willing to sell 
such property, or of the amount due in respect of 
the mortgage, as the case may be. 

Authority.— Section 13, Act IV of 1872, as amended by Section 2 V 
Act XII of 1878. 

Explanation.—A inorfgnx'oo taking measures under Regulation 
XVII of 1800 towards fuVfcclosuro of a mortgage, -hall be 
deemed to bo proposing to foreclose” within the meaning 
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(No. 35 P. R. 1881). See also No. 155 P. R. 
1882 ; No. 157 of 1886; and No. 90 P. R. 1887. 

liemark 1. — Where there has been no completed sale, but 
merely a iwoposal of sale which the owner of the land was 
entitled to revoke at any timo before acceptance, a suit to 
enforce pro- emption will notlio. When a vendor issues a 
notice under tho Punjab Laws Act of his intention to sell, 
he does not thereby deprive himself of his right to realize 
for his property any price which the vendee is prepared in 
good faith to pay or agrees to pay, the only effect of tho 
issue of the notice being to reduce tho period of limitation, 
or, possibly, to extinguish the pre-ewptor’s right altogether 
if he refuses to buy at the price named, and it is found that 
this price has been fixed in good faith (No. 30 1*. R. 1897). 
CJ\ No. 43 P. R. J 900 

Remark —The notice must be given by the person pro¬ 

posing to sell or foreclose. Thus a notice from the vendee 
has boon held to be insufficient (No. 55 P. R. 1873). It 
must .albu bo given before a sale is concluded or tho mort¬ 
gage U foreclos' d (No. 90 P. R. 1887). 

100. Such notice shall he given through any 
Court within the local limits of whose jurisdiction 
ihe property or any part thereof is situate, and shall 
uq deemed sufficiently given if it be stuck up on the 
c/t'inpal or other public place of tin? village, town or 
city in which the property is situate. 

Authority.— Ibid. 

RciiUU k.—The noticr- to be valid must bo given through u 
tom y ami the* latter part of the above section relates onl> 
to service h\ the instrumental!! \ oi the Court v No. 90 P. R 
1887\ But a person entitled to notice may waive his right 
to receive it; although a mere omission or refusal to accept 
an oral oiler oi salt* will not of itself, without some positive 
’ act of tho pre-emptor discharging the vendor, be deemed (o 
constitute such waiver [No. 52 1* R. 1880; No. W\. P. p, 
1882 ; No. loo ibid; No. 24 P. R. 1887 : No. 1049 of 1885; 



of this soction 



No. 139 P. E. 1894). Waiver maybe inferred from conduct, 
as where the pre-emptor himself suggested the transaction 
to the purchaser or acted as agent (No. 7 P. E. 1876), or 
guaranteed the purchaser against eviction, or attested the 
deed of sale with the intention of relinquishing his own 
claim (No. 8 P. E. 1882). .But where a pre-emptor continues 
to assert his pre-emptive right, and on the strength of that 
right, and in his character of pre-emptor, offers to take the 
property from the purchaser by paying him the sale-price, 
without resorting to, and with a view to avoid, litigation, he 
cannot bo said to have acquiesced in the sale and waived his 
right of pre-emption (I. L. E. XVI All. 300). Compare somo 
instruct'vo remarks on this subject in Voet’s Comment . ad 
Pandect, lib. 18, tit. 3, Section 16. Waiver is not to be 
inferred from the more presence of the pre-omptor at a sale, 
or by liis bidding at such sale (No. 78 P. E. 1881), or by 
his silomo, or by a mere willingness to acquiesce in a salo 
unaccompanied by any positive act or other conduct which 
would operate as an estoppel (No. 20 P. E. 1881), or, whero 
the pre-emptor was a professional petition-writer, by his 
merely making a rough draft of the deed of sale (No. 100 
P. E. 1885). Accepting a mortgage from the purchaser to 
enable him to pny the purchase money, without any reser¬ 
vation of his own l ight of preemption, amounts to a waiver 
on th part of the pre-emptor (No. 22 P. E. 1881). So also 
a pre-emptor who has once waived his right to accept or 
insist upon an offer of sale cannot afterwards come forward 
and re-assert his right against another person who lias 
claimed pre-emplion in the same sale and obtained a decree 
in his favour. (No. 42 P. E. 1878; No. 106 P. E. 1880; 
No. 35 P. E. 1881;. Compare 15 W. E. 2*17, 1J8 ibid 101, 
24 ibid 198. geo further as to waiver'by conduct, No. 19 of 
1880. But a waiver by a guardian,, who was also ft co- 
pr» -emptor in his own right, may be referred to bis own 
interest and not to those of the minor (No. 121 P. E. 1889). 


101 A person receiving notice in the manner 
prescribed in the last preceding section shall bo 
deemed to lose bis right of pre-emption unless withpi 
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ree months from sucli notice he pays or tenders to 
the person proposing to sell the price specified in 
such notice, or the fair market value of the property, 
or deposits the same in the* Court from which the 
notice issued. .'When any money is so deposited 
the Court shall give notice of such deposit to the 
vendor. 

Authority.— Section 14 ibid . 

Explanation 1. —The day on which the notice is given must he 
excluded in computing tl\e three months (No. 114 P. B. 
1891). 

Explanation 2. —To constitute a valid tender, there must he an 
actual production of the monoy, unless the production is 
- dispensed with by an express declarat* . i or equivalent act 
of the person proposing to sell. A more expression of 
willingness to pay wliat may he found to ho the fair market 
value, inserted in the plaint, is not equivalent to a tender 
(No. 46 P. E. 1883). 

Explanation 3.—The fair market value shall he deemed to ho 
the value at which land of the same description with similar 
advantages is ordinarily sold in tho neighbourhood. 

Explanation 4. It shall ho held to include not only the value 
of the land, hut of all accessory rights and interests, such 
as a share in the shamilfit of the village (No. 12 V. E. 1873). 

Explanation 5. And shall he calculated for tho purposes of a 
suit at the time of action brought, due regard being paid to 
all improvements bund ftd * effected by the purchaser since 
the date of sale (Nos. 8* and 71 J \ B 1875- cf. No 38 
V. E. 1889; No. 91 P. E. 1892). On the oil,. , ha ml, profits 
accruing between the da'to of ,al« and the date when tho 
'a\s up tile Side pi*u c in accordance with a 
belong to tin* original vendeo (I. L. B. XII 


169)). 


So. 30 ! . U 


,t o footnote 


rages 168 , 


Remark.— The question of wh at is the fair market value is 
a question of fact depend* ? on tV . nrcurastances of each 

% 
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case, and is not open to contest in special appeal unless the 
Courts below have assessed it on a wrong principle (No. 994 
of 1879). The price actually paid is always an important 
fact to be duly considered in forming an estimato of the 
market value in connection with other facts (No. 101 P. E. 
1887; ef. No. 102 P. B. 1890). 

102. When the right of pre-emption arises in 
respect of the foreclosure of the right to redeem 
any property, any person entitled to such right 
may, at any time within three months after the 
giving of the notice required by Section 99, pay or 
tender to the mortgagee or his successor in title the 
amount specified in such notice, or the amount really 
due on the footing of the mortgage, and shall there- 
upon acquire a right to purchase tho property. 

Authority. — Section 15 ibid. 

Explanation. —The day on which tho notice is given must be 
excluded in computing the period oi thveo months (No. 114 
P. E. 1891). 

103. On completion of the purchase the person 
exercising the right of pre-emption shall bo bound 
to pay to the mortgagee or his successor in title the 
amount specified in such notie , together with inte¬ 
rest on the principal sum secured by the mortgage, 
at the rate specified 1)}' the instrument of mortgage, 
for any time which has elapsed since the date of the 
notice, and any additional costs which may have 
been properly it,cuffed by the mortgagee or hir 
successor in title. 

Authority.— Ihid. 

104. A person entitled to a rigl 
may bring a suit to enforce such ri r 

following grounds, nai.' ly :— . . , , 

That, no due notie e was & lveii as l0< l une ' 
Section 99. 
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(b) Tlmt the tender was made under Section 101 
•or Section 102, and refused. 

(c) In tfie case of a sale, that the price stated in 

the'notice was not fixed in good faith. 

(d) In the case of a foreclosure, that the amount 
claimed by the mortgagee was not really due 
on the footing of the mortgage, or was not 
claimed in good faith, or that it exceeds the 
fair market value of the property mortgaged. 

Authority.— Section 16 ibid. 

** 

Explanation. — A person acting Benami for another cannot be 
said to be at titled to a right of pre-emption, and the Court 
should refuse him a decree if it is proved lio is a -more 
nominal plaintiff. But a prr-emptor is not disentitled to a 
jleeree merely because, in or lor to l-uise lunds for the main- 
, tenance of his suit, bo has entered into an. agreement with 

other persons^*'to the disposal of tho land when he obtains 
• it (No. 19 P. R. 1898). ' 


Remark 1 “ Good faith,” as the English equivalent of tho 

n ^ atl ' n phrase bond fide, has been construed to jneau “that 
. belief which, though erroneous, was excusable in the par¬ 
ticular instance; of, in other words, that which stood on 
some reasonable ground.” Per Peel, C. J.', in Lang v 
Oubbins Taylor .,u[ Bell, *2*28 (n). Compare VI Mad’. 
H. C, Eeps. 123, and XI \V. R. .,89, and Stroud’s Judicial 
Dictionary, I it. Good Faith, pp. 328-9. In the above section 
however, as in Act X of 1897 (§ 3 (20)), the words simply 
mean “honestly,” that is to say, that tho price inserted in 
the notice must be that which lias actually been offered for 
tlm property by a person honestly wishing to purchase it 
eh.chtho ovner has an “honest” persuasion should bo 
realised by the sale It does not follow, therifore, that a 
price higher than the market value is necessarily fixed in 

J a ' lltf °f nce may 1,0 satisfactorily exxaainotl 

(Iso. 091. L. 1882,,. A casio might aviso, however, i« which 


the price fixed was so obviously a price fixed with’ burnt to 


defeat the right of tho pre-emptor as to indicate a transa 

K 2 



tion amounting to a fraud against the right, and in such a 
case it might very properly be held that an offer at such a 
price, even if it was actually paid, was not a bond fide offer 
(No. 49 P. E. 1881). 

Remark 2 •— In pre-emption cases whore the plaintiff alleges, 
and the defendant denies, that the price stated in the deed 
was not fixed in good faith, the vendee should be called 
upon to prove, as strictly as possible, that the price entered 
in the deed of sale was actually paid. If the price entered 
in the deed of sale is the prico actually paid, the-omur of 
proving that it was not fixed in good faith, lies on the pre- 
emptor. If the price actually paid is less, it follows that the 
prico stated in the deed was not fixed in good faith. The 
prico actually paid is in general the best evidence of market 
value at the time of the sale (No. 102 P. E. 1890). 

Remark 3.— A person having a right of pre-emption does 

\ not lose it by refusing to purchase the property at the price 
at which it is offered to him, because he believes that such 
price is in excess of the real price, where such belief is 
entortained and expressed in good faith (I. L. E. Ill All. 236 ; 
followed Weekly Not s, 1882, page 137; XVI All. 247 (at 
page 249); X Cal. 1008). Nor by omitting to state in his 
plaint his readiness and willingness to pay any valuation 
which the Court might eventually fix (No. 178 P. E. 1882). 
But under Section 14 (as amended) of Act IY of 1872, the 
pre-emptor is bound to tender the price which he conceives 
represents the fair market value within three months of 
receiving notice of sale, and gucry^ if he does not rim the 
risk of losing his right altogether if it is afterwards found 
by the Court that the price stated in the notice was fixed 
bond fide , and is in oxcoss of what he tendered? Compare 
I. L. E. II All. 7.03. 

Remark 4. —A clause in a wajib-ul-arz prescribing that the 
price must be determined by panchayet , is not one which can 
be legally enforced (No. 49 P. E. 1881). 

Remark 5,— As io the value of a suit for pro-emption for 
purposes of appeal, see No. 29 P. E. 1893. 
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105. If in tlie case of a sale the Court finds that 
the price not fixed in good faith, the Court shall 
fix such 'price as appears to it to be the fair market 
yalue / of the property sold. - 


Authority.—/^/.- 


RQIU8Xk —Under tlie old Act it was hold that in the absence 
of a diiferent market value, the Court could treat the sum 
paid by the purchaser to the vendor as evidence of the fair 
market value of the property at the time when the sale took 
place (No. 29 P. R. 1875). Compare No. 967 of 18791 and 
No. 101 P. R. 1887. 

Under the new law it is only where the.Court finds that 
the price fixed was not bond fde f that tho other standard of 
valuation is to be adopted (No. 69 P. R. 1882). See also 
No. 102 P. R. 1890 (and confer I. L. R. IN All. 225 and 
471) as to the burden of proof when the price fixed in the 
deed is disputed. A pre-emptor, therefore, who merely 
tenders under Section 101 what he conceives to bo the 
market value of the property, will run tho risk of losing his 
right altogether, if the Court should afterwards find that 
the price fixed by the vendor wafc really bond fide. 


Remark 2. —The original purchaser is not ontitlod, in the 
absence of any contract to that effect, to recover from his 
vendor any deficiency betv. eon tire price paid by him and the 
price decreed to be paid by the pre-empto r for the property 
(No. 67 P. R. 1881). 

Remark 3. —A covenant for good title does not protect a first 
purchaser who loses the property at tho suit of a pre-emptur, 
so as to entitlo him to recover costs in defending such a suit 
from tho vendor (I. L. R. 1Y All. 357). 

106. A pre-emptor whose right, if any, extends 
over the entire property sold, must take over the 
bargain in its entirety, and cannot ask to have it 
divided, and the consideration which original 
parties have agreed upon as a whole , portioned 
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the several lots of the property to which 


refers. 


it 


Authorities.—No. 11 P. E. 187-1; No. 98 P. E. 1870 ; No. 106 
P. E. 1880; No. 66 P. E. 1896. Compare VI Ben. L. Eeps. 
287, a. c.; 10 W. E. 379. 


Illustration : — 

A purchases half a house from C. B , who is a pre-emptor, 
not wishing to buy the w'hole half, gets A to sell a small 
portion to him. D , another pre-emptor, subsequently sues 
A for pre-emption of the half house sold to A. Held r that 
as the contract was indivisible, D w’as entitled to a decree, 
although B had originally a superior right to pre-emption ; 
but having once waived that right with respect to tho bar¬ 
gain as a whole, he could not afterwards assert it wfith 
respect to a part (No. 106 P. It. 1880). Compare also 
No. 22 P. E. 1881. 

Explanation 1. — (a) But a pre-emptor is not bound to claim tho 
whole of the sold property when his right of ju'e-emption 
extends over only a portion of such property (No. 107 P. E. 
1882, F. B.; No. 44 P. E. 1883; No. 87 P. E. 1896; No. 44 
P. E. 1900). Comparo No. 64 P. E. 1886. 

(b) Nor is he under any obligation either to forego his 
claim or to buy property for which the vendor cannot give 
such a good title as may enable tho pre-emptor to “acquire ” 
it, or in which the vendor lias no title whatever (No. 102 
P. E, 1894). 

Itojjiarl:.— The principle o‘ the rule that a pre-emptor must 
claim tho whole of the property included in tho sale trans¬ 
action and for which one price was paid, if he is entitled to 
claim it, and that lie cannot obtain a decree for part only of 
such property, applies to the case of a pre-emptor who 
claims, or is entitled to claim, the whole, but who is at the 
time either di mtitled by his own act or laches, or refuses to 
maintain the claim as to a part. Such a disqualification or 
refusal prevents the pre-emptor from maintaining his suit 
for am an of the property included in the sale (I. L. E. 
XI Ah, 8; XII ibid 234 (see pages 273-274); XVII ibid 
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The next section is another application of tho same 
principle. y 


Explanation 2 .— *(a) A person with right of pre-emption pur¬ 
chasing property jointly with a person having no such right, 
is entitled to no superior position than the latter (No. 10 
P. fe, 1884; No. 94 P. E. 1895; and No. 100 P. E. 1900). 
Such a case is materially different from tho case where a 
person having pre-omptive rights joins in a suit with a 
person having no such rights, as to which see below, 
Explanation 2 (5). The defect in the former can only bo 
remedied by setting aside tho sale (No. 102 P. E. 1894). 

, Compare aWI. L. E. IV All. 252 ; XIX ibid 311 ; and XV 
Cal. 221. Where', bowovor, the sale contains a specification 
of tho interest sold to oaeli of two joint purchasers, rind the 
price paid by'each, one of whom is a stranger, the case is 
said to stand on a different footing. See I. L. E. VIII All. 

„ 4fi2; and XIX ibid 148. But confer, as to this, I. L. E. 
XV Cal. 224, where, however, thero wav no specification of 
the price paid by each, and No. 94 P. E. 1&P5. 

,(/>) But a co-sharer by merely joining a stranger ‘with 
himself in a suit for pre-emption, who has no -uch right, 
aloes not thereby defeat his own right of pre-emption, if he 
elects to maintain tho suit in bis own name, and to- strike 
out the name of the stranger (No. 83 P. E 1893, dissenting 
from I. L, E. V All. 197 ; and No. 19 P. E. 1898). See also 
VII All. 860; XIX All. 321. 


107. Iii case of a sale by joint owners, no person 
who has been a party cap withdraw his own 'shtire 
and claim a right of pre-emption as to the* rest. 

Authority.— Section 19, Act IV of, 1872. 

Remark 1. —When a sale has once been effected, it ovates a v ^ 
certain right in another which cannot be defeated without 
. that person’s consent (Vpot’e Pandect, lib. 18. ok 3, Sec¬ 
tion 24). See also “Remark” finder paragtyph 120. Thus 
it has been held tbath vendor cannot relict after iho pre- 
eniptor has • come forward and assorted his right. The 
pre-emptor stands, in fact, in the shoe f of the vendee, and 


WHlST/fy. 



PRE-EMPTION. 

the vendor is hound to sell to him (No. 27 P. R. 1874 ; 
No. 62 P. R. 1879). The same principle has been applied 
to a usufructuary mortgage . redeemable at a fixed date 
(No. 102 P. R. 1888). 



Remark 2. —The correctness of the above decisions has been 
doubted as scarcely in accordance .with the true principles of 
custom recognized in village communities. But the only 
true principle in such cases ajrpears to be that stated by 
\oet in the jiassago above quoted, and to act upon any 
other would seemingly allow a vendor to deprive a pre¬ 
emptor of bis rights after he himself had, by operation of 
his act of sale, ceased to possess any rights of property over 
the subject-matter of the transaction, a view which could 
scarcely be supported on any sound juristical grounds. 


108. Whenever any suit is instituted under Sec¬ 
tion 104, the Court may in its discretion require the 
plaintiff to pay into Court the price or market value 
of tin' property ; or, in the case of a right to redeem 
property, the amount really duo on the footing of 
the mortgage; and if such requisition is not com¬ 
plied with within such time as the Court directs, 
may reject the plaint. 

Authority. —Section 1 6A ibid, as amended. 

lie mark 1.—The latest stage at which the Courts may"make 
an order under this section is up to the time when issues are 
settled, and not afterwards. The power of rejecting the 
plaint contained in this section is supplementary to the pro¬ 
visions of the Code of Civil Procedure and must be road 
wish the Code (No. 52 P. R. 1891). 

Remark 2*—It is not competent for two persons not having 
8 *otnl right of pre-emption to institute a single action as 
cc-pnintiffs (No. 3 P. 11. 1881 ; No. 29 P. R. 1894). It has 
been snd that these rulings are hardly in accordance with 
tjio true pA’nciples of custom . But the competency of two 
persons to Invi^ a joint suit is a question of procedure , which 
can only be^orminod by the lav, regulating n and not by 
custom. 



PRE-EMPTION. 


137 


109. 'The decree shall-Specify a day on or lief ore 
which the purchase money, or the amount-to he paid 
to the mortgagee, shall be, paid. 


Authority. — Section 214 of Act XIV of 1832! Section 17 of the 
Punjab Laws Act, 1-872, lias been repealed by Act VII of 
189,5. 

Explanation. — If tko day appointed should afterwards turn' out 
' to be a holiday, tho money may be paid on the following 
' day (No. 31 P/KV 1877). Compare 1. L. R. I Alt-265 ; 
Vol. Ill ibid 850 ; and V. Cal. 906. 

Remark 1.—Wliero the holder of a decree tendered the “pur¬ 
chase*. money at the proper Court, within tho time fixed in 
the decree> blit the Naib Nazir refused to receive it in the 
absen.ee> of the Tehsildar, who^o absence-'was unexjpectei 
and could not liave boon foreseen, it was held that, the 
' decree-holder complied with tko terms of the decree , when 
he tendered the money (No. 69 P, E. 1881). So where the 
Oodrt refused to receive it until a pending appeal was 
'decided (No. 70 P. E. 1881). 

Remark 2.— Where the Court does not happen to be sitting 
ut the IT- :t 1 -Quarters of the Sadr Station on the day fixed by 
. the decree for payment .to be made, and there, is no official 
authorized to receive payment, it has been held by the late 
Additional Pinancial Commissioner (Colonel Ernies)-that a 
payment,made on the. rot urn of the Court to tho Sadr Station 
will prevent the decree from becoming inoperative uuder this 
section. ... 

, y ' 

' 110. Tho decree shall also declare that if such 

purchase' money or amount and costs arc not so 
paid into Court, the suit shall stand dismissed with 
costs. 

Authorities. — Section 214, Act X1 V of 1882. Cf. I. L. E. XIV 
All.'529. . 

Explanation 1.—Neither Section 17 nor Section 18 of Act IV of 
1872 applied to Courts of Appeal, whoso decre s woi-o hold 
to be governed by Section 211 of Act XIV of 1882 (No. 70 
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P. R. 1890). But since the ropeal of Sections 17 and 18 of 
Act IY of 1872, tlie only form of decree is that prescribed 
by Section 214 of Act XIV of 1882 (No. 92 P. R. 1900). 


Explanation 2.—A deposit of Government Promissory Note is 
not a payment of money within this section (No. 70 P. R. 

• 1890). But currency notes, though of a different circle 
from that in which they are tendered, are “money” (No. 67 
P. R. 1892). 

Explanation 3.—If after deposit the money is attached and taken 
away by a creditor, the pre-emptor must pay again (No. 61 
P. R. 1890). But see I. L. R. XIX All. 256, which decides 
that it is not competent to the Court to pay out to anyone 
but the person entitled to it under the decree for pre-emption 
any portion of the pre-emqjtivo price, so long as the decree 
for pre-emption is not modified or reversed on appeal. 

Ii mark 1. — The wording of this paragraph has been altered 
to bring it into conformity with the provisions of the 
Code of Civil Procedure. The older local law' embodied in 
Sections 17 and 18 of the Punjab Laws Act has been repealed 
by Act YII of 1895. Under the existing law non payment 
no longer renders a decree null and void (No. 92 P. R. 1900). 
It has been thought advisable, however, to retain in tho 
notes under this and the preceding paragraph a reference to 
some of tho older decisions, which may still be found neces¬ 
sary to be applied to cases governed by tho old law, an 
illustration of w'hicli is furnished by No. 67 P. R. 1895. 


Remark — The following rulings li t re pa.sscd under the re¬ 
pealed Section 18 of Act IV of 1872 : —If the decree directs 
the pre-emptor to pay costs, failure to pay tlie same within 
the si»pulute d time will causo him to lose his right of pre¬ 
emption ' No. 96 P. B. 1884). On tho other hand, if the 
decree awards costs to the pre-emptor he can deduct the 
amoun' thereof from the sum he is required to pa) into 
Court (No. 70 P. R. 1888). Where an appellant allowed 
his decree for pre-emption to lap^e by j ailing to pay w ithin 
the stipulated time, but ajjpealeti therefrom on the ground 
that the decree should not have been parsed m favour of 
rival pre-emptors, it was hold that non-compliance with 
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tbo decree barred, the hearing of the appeal (No. 161 P. R. 
1890). Of. also No. 137 P. 11. 1894. But non-complianco 
■with the decree will not prevent further prosecution of an 
appeal in which the valuation found by the Court is dis¬ 
puted (No. 70 P. R. 1890; No: 67 P. li. 1895). And if this 
objection is not availod of in the appellate Court to procure 
dismissal of appeal, it cannot bo afterwards urged in execu¬ 
tion of decree to avoid the decree of the.first Court (No. 10 
P. E. 1895). 


Remark o.—Money paid into Court by a successful pre- 
emptor as price of property sold, and withdrawn by pur¬ 
chaser, must, if a reduction is subsequently made on appeal, 
bo repaid to the extent of the reduction with interest 
(No. Ill P. E. 1892). 


111. A suit to enforce a right of pre-emption, 
whether founded on the Act or on usage, or special 
contract, must bo brought within one year from the 
date when the purchaser takes, under the sale sought 
to be impeached, physical possession of the whole of 
the property sold, or when the subject of the sale 
does not admit of physical possession, when the 
instrument of sale is registered. 

Authority.—Act XV of 1877, Schedule II, Article 10. 

Remark 1.—The joinder of the vendor (though usual and 
convenient) cannot be said lo bo in every case absolutely 
necessary, involving the dismissal of the suit iu case of non- 
j *nd. i (No* 80 P. R. 1888; No. 184 P. R. 1889), (]j\ i. ],. 
I\. Vi AH. 57 and IX All. 101. But all the representatives 
of the decea sed vendee and all persons iu possession of his 
estate are necessary parties, and thus where one representa¬ 
tive was impleaded after time, it was held that i ho suit 
must be dismissed against all the defendants (No. Ill 1\ R, 
1889). Query } whether a mortgagor, in case of pre-emption 
of a mortgage, should not bo joined 4 ? He stands on a 
(liiferent footing to a vendor, for ho has not parted with all 
his rights, and is, or may be, interested in resisting pre¬ 
emption. 


V . 
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Remark 2. —Tlio Jinjftation applicable to. .a suit for pre- 
emption of nn undivided share in a joint folding which does 
not admit of physical possession being taken, as where a 
share of "the Shamilat is included, 'and where there is no 
registered deed of salo, is six years under Article 120, 
Schedule II of the Limitation Act, .1877, Artielo 10 having 

• , ,no application to such a state of facts (No. 30 P. R. 1892; 
Nos. 30 and 87 P. P. 1,893). 

Remark 3.— The '.term “.physical possession ” is, no doubt, 
intended to mean the same thing as visible and tangible 
possession, as opposed to a mere constructive or legal pos¬ 
session, adopting the ruling-of the Allahabad High Coin t, 

' reported in I. li. R. I All.' 311, followed in No. 29 P. R. 

- ' 1878. See also Nm 97 P. R. 1880. Savigny uses the term 
“ physical detention” to .denote,the mere condition of fact,, 
contrasting; it with the juridical potion of possesiio, See- 
f tibn YIlr'Bk. I, No. 5 V " 

Explanation 1.— As the clam of the pro-emptor is 'one and 
indivisible, where a purchaser takes possession of different 
portiqns of thg property sold at different-dates, limitation 
only begins to run from the last date when the purchaser 
is in possession of all the property (No.,98 P. R. 1. >76). 
And whore the whole of the property does not'admit of 
physical possession being takeu, ay in the pase.offn joint 
sale of a'share of an un'dividec£-mahal a niLdtker property,' 
limitation runs froift the date' on which certificate yi regis¬ 
tration i 3 erylorsCd on the deed (No. 10 i-,R.1881; 1 H eehhj 
Notes , 213.). 

, Explanation 2.—Where a mortgagee in possession purchases 
the mortgaged property, limitation runs frotn tlio date njieii 
the instrument of sale is registered (No. U)0 P. Ik 1879; 
No. 97 Ik R 1880; and NO. 476 of 1880). And so also 
where the sale refers to property which is pending litigation, 
and possession is to he given on decree being obtained, 
limitation runs from date of registration of sale deed (No. 43 
P. R. 1900), 

Explanation 3.—The mere omission by a vendor to- give due 
notice to a pre-emptor of a proposed sale is not a fraud, 
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even if tho omission is intentional, within tlie meaning of 
Section 18 of tho Limitation Act, 1877, so as to extend tho 
period. Aliler, if the fact of sale is intentionally or actively 
concealed and tho pre-emptor kept from a knowledge of his 
right to sue by fraud, of which the vendor and vendee are 
alike guilty (No. 46 P. E. 1879). Compare No. 29 P. E. 
1878; No. 32 1>. E. 1881 ; No. 3 P. E. 1882 ; No. 91 P. E. 
1893 ; No. 932 of 1894; and No. 12 P. E. 1898. 

Explanation 4.— Suits for pre-emption are excepted from the 
operation of Sections 7 and 17 of the Limitation Act, and 
consequently no extended period is allowed in consequence 
of the pre-emptor being a minor, or insane, or an idiot, &c. 

Explanation 5. — In the case of foreclosure by conditional sale, 
the period of limitation, it was formerly held, was that pre¬ 
scribed by Art. 120 of the 2nd Schedule (I. L. E. IV All. 
414; V ibid 187; VHI ibid 54, and 6 Weekly Notes, 69). 
But see now No. 76 P. E. 1895, following I. L. B. XIV 
Cal. 761 and Starling’s Indian Limitation Act, 2nd edition, 
pages 100—111, adopting tho view that Art. 10 of tho 2nd 
Schedule of the Limitation Act, 18/7, equally applies to 
such sales and is not restricted to sales having immediate 
effect. There has also been somo conflict a to whether 
this period is to be computed from the date when the mort¬ 
gagee has completed his titlo by obtaining a decree of a 
Civil Court declaratory of his absolute right (No. 82 P. E. 
1880 : c mpare also 2 V. E. 215; 10 W. E. 246; 12 Cal'. 
L. Eeps. 479 at p. 483); I. L. E. Ill All. 175; /Wrf619; 
IV ibid 291;; or from tho expiry of the year of grace. But. 
now see contra I. L. P.-X1V .All. -105 F. B., which, so far 
as the North-West Provinces arc concerned, has finally 
1 tied the law that limitation in crimes of tho kind referred 
to runs from the date of the expiration of the year of grace. 
A suit for pre-emption based upon an ordinary mortgage is 
nutsOTer, governed by the li citation prescribed by Art 120 
(No. 108 P. E. 1885; No. 37 P. E. 1894). Compare also 
• No. 90 P. R. 188G; and No. 160 P. R. 1889. 


112, A pre-emptor is entitled to all the benefits 
which the vendee takes under the contract of sale. 



Where a certain sum was* fixed as the price of the pro¬ 
perty, and such sum was paid b} r the vendee, but it was 
subsequently agreed betweep. him and *the vendor, as part 
of the sale contract; that the vendee should recpver for his 
, ’ own benefit certain moneys due fo the -vendox' at'tho.time of 
sale, and *he vendee recovered such moneys : Held that tho 
pre-emptor was entitled to a deduction of the amount of 
such moneys from the sum originally fixed as the* price of 
the property (I. L. R. Ill All. 6(38). - * 

Explanation.—But tho pre-emptor cannot tlaim the benefit of 
the peculiar incidents of tho payment of the purchase-mohej r . 
as arranged between the veudcivand vendpo (L.L. R. Yd'lT 
All. 29). Nor the value of crops planted bond' jiff cty Jtfce 
vendee while in possession (No. 1Q83 of 1881)*; nor the pro¬ 
fits of property accruing betweqn the date of sale and the 
date when the pre-emptor pays up the price in accordance 
with the decree (I. L. R. XII All. 234); or between the date 
of the original decree in his favour and of his obtaining 

mutation of names (XIX ibid 2G1). ^ ' 

- ** ✓ 

. / 

PR / EMPT10X IN TOWNS. 

113. Is not to be presumed, but may be shown 
to exist therein or in any sub-division thereof, and 
to be exerciseable by such persons and under such 
circumstances as the local custom prescribes. . 

Authority.—Suction 11, Act IV of 1872, as amended by Act'XII 
of 1878, Section 2. 

Explanation 1.— A Mohulla (such as the' Campbell -Mohulla in 
the town of Rohtak) is a “ sub-division ” of a -.own within 
tho meaning of this section (No. 55 P. R. 1880), and co is 
the KhqJa-MohuUa of Ghijivfc (No. 13 V. R. 1890), 7md the 
Sutar Mundi in tho City of Lahore (No. 17 P. R. 1895). 
But in Peshawar, m)uto there are five recognised sub 
divisions or mt; > u quarters of the cit}, each of which is sub- 

^ ’ 
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divided into Mohullas, the main quarters and not the 
Moliullns are the sub-divisions contemplated by this section 
(No. 29 T. E. 1888). 

Explanation 2.—A small bazaar (such as the Suah Bazaar in the 
City of Lahore) is not a “sub-division” within tho meaning 
of this section (No. *569 of 1879); nor a street, such as 
Kucha Purja in tho Katra of tho same name in the City of 
Amritsar (No. 154 P. E. 1882); nor the Bazaar Khatikan 
in tho Town of Sialkot (No. G35 of 1886); nor Mohidla 
Parian in the Town of Bhera (No. 42 P. E. 1891). 

Remark 1. (a) Pre-emption has been proved to exist in tho 

following towns or certain sub-divisions thereof : — 

Lahore-No. 189 P. E. 1882 ; No. 1569 of 1879: No. 48 
P. E. 1888. 

Amritsar—No. 46 P. E. 1882; No. 154 ibid. 

Delhi—No. 68 P. E. 1879 ; No. 64 P. E. 1887 ; No. 1392 
of 1889; of. No. 103 P. E. 1889; No. 407 
of 1895. 

Peshawar— No. 10 P. E. 1886; No. 29 P. E. 1888. 

Multan—Nos. 83 and 165 P. E. 1888. 

Jalandhar—No. 12 P. E. 1883; No. 33 P. E. 1885- 
No. 53 P. E. 1888^ ’ 

Gujrat No. 83 P. B. 1880 ; No. 113 P. E. 1881 ; No 13 
P. E. 1890. 

Gujranwala— No. 56 P. E. 1885 . 


<SL 


Batala Nos. 17 and 199 P. E. 1889 ; No. 1058 of 1885 • 
No. 547 of 1887. 


Ludiana-No. 192 P. E. 1888 (but in this case the plaintiff 
failed to prove that ns owner of u 
house „ot adjoining but opening 
into a lane, said to bo the joint 
property of himself and vendor 


p , , , ,, he tvas entitled to pre-emption) 

Eohtak—No. 5o P. B. 1880. 1 


Sialkot—No. 37 P. E. 1880. 
Panipat—No. 24 P. E. 1887. 
Samrial—No, 69 P. E. 1884. 
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(J) Pre-emption has not'been found to prevail in the following 
sub-divisions of towns :— 

( Kucha'Sathan, as regards mortgages, No. 72 
Lahore — j P. R. 1886; 

( Qatar Marat, No. 8 P. E. 1893. 

Mooltan — Mohulla Sultanganj , No. 170 P. It. 1889. 


I Kanak Mandi , No. 46 P. It. 1882. 

Amritsar — \ Kalra TIursa Singh, Amritsar City, in respect 
' ( of shops, No. 58 P. It. 1900. 

Jagraon — Mohulla Jjhogi, No. 100 1. 1 1 - 18.)-. 

Ludiana — Mahal Bhagat, Nq. 74 P. E. 1897. 

Nakodar— Mohulla Bhahrun , No. 109 P. R. 1900. 

Han6i‘— Ghost Mohulla, No. 70 P. P. 1899. 

Remark 2. —The eircumstanco that the right of pre-emption 
exists in other Mohullas o£rthe.same taraf of a town, raises 
a presumption that'it also exists in the Mohulla {included in 
the same taraf) in; which the property sold is situate (No. 5o 
P It. 1880; No. 33 P. Rt. 1885 ; No. 105 P. E. 1888; 
No. 170 P. P/l889 ; No'. 17 P. E. 1895). But see No. 100 
P. E. 1892, and No. i09 P. R. 1900. 


Remark 3.—But it must still he shown hy what persons and 
under what circumstances tho right is oxerciseablo ^No. 189 

P. It. 1882 ; No. 64 P. E. 1887, at page 133; No. 83 P. R. 
1888; No. 192-P. E. 1888; Nos. 17, 82, and 103 P. E. 1889; 
No. 68 P. R. 1890). Thus the mere fact that pre-emption 
has been held to exist in regard to houses is not sufficient 
to establish tho right with respect to shops in tho same 
Mohulla (No. 17 P. E. 1895; No. 58 P. R. 1900). Con¬ 
siderations of equity and convenience cannot supply the 
proof of such special custom (No. 83 P. R. 1888; No. 8 
P. E. 1893; No. 109 P. It. 1900). 


Remark -l.— Tliero is no pre-emption upon the sale oi a large 
kalra. or square comprising distinct shops, in the City of 
Delhi (No. (54 1’. E. 1887). But the mere largeness in size 
of a property is not of itself sufficient ground for holding 
that the ordinary rules of pre-emption do not apply, nor 
does tho relative smallness of the property by virtue of 
which the plaintiff im putes Ids suit militate against lus 
ck'im (No. 108 P. E. 1895). 
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114. Generally depends on vicinage, and -whether 
the pre-emptor has a common wall, or is a partner 
with the vendor in a common right of way or other 
easement affecting both properties. 



r 


Authorities.— No. 1464 of 1875; No. 83 P. E. 1880; No. 97 
P. E. 1880 ; No. 33 P. E. 1885 ; No. 56 ibid; No. 108 P. E. 
1886; No. 199 P. E. 1889 ; No. 42 P. E. 1891 ; No. 36 P. E. 
1897 ; and No. 107 P. E. 1900. Compare No. 35 P. E. 
1870. 


115. Nearness of relationship by itself does not 
usually confer any superior right of pre-emption. 

Authorities.— No. 54 P. E. 1880; No. 113 P. E. 1881 ; No. 53 
P. E. 1888 ; No. 99 P. E. 1900. 

Illustration : — 

A paternal uncle’s sou was held to have no superior right 
over a sister’s son in regard to pre-emption of a house in the 
Town of Gujrat (No. 83 P. E. 1880). 

Remark. —The term bnradaran haqiqi would not include 
poisons distantly related through females (No. 114 P. E. 
1882); nor bhai nazdiki, the widow of a deceased proprietor 
(No. 131 P. E. 1892). 

116. One co-parcener can claim no right of pre¬ 
emption as against another co-parcener. 

Authority. —I. L. E. IV Cal. 831. 


117. Nor can one of two rival claimants pos¬ 
sessing- eipial rights claim a moiety of tho property 
sold. In such a case the claimant who first. sues to 
enforce his right is entitled to the whole property. 

Authorities.—No. 102 P. E. 1881; No. 83 P. R. 1888'- No 73 
P. E. 1898; I. L. E. XX All. 100. 

Remark 1 .— As to the proper procedure to he adopted when 
there are rival claimants suing separately for pre-emption. 
Loth of whom have superior rights to the v ndoe, but one 
of whom has superior rights to tho other, see No. 83 P. E. 

R. 
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1888 ; No. ll'P.'E. 1893; I. L. E. YI All. 370; X Mt 
123. Cj\ also No. 138 P. E. 1884. A suit may, however, 
be subsequently brought by a pre-emptor with superior 
rights against a pre-emptor with inferior rights who has 
previously obtained a decree (No. 139 P. E. 1894). 


' Remark 2.—The proposition embodied in the text, has no 
application to rival claimants under para. 119 (r/), in regard 
to village lands (see No. 29 P. E. 1892). 


(b).~PRE-E]\fPTT()N IN VILLAGES. 

* 

118 . Is presumed to exist, whether recorded in 
the settlement record or not, and to extend to the 
village site, fo the houses built upon it, to all lands 
and shares of lands within'the village boundary, and 
to all transferable rights'of occupancy.- 

Authority,-r-Soction 1(/, Act IV of 1872, as amended. 

Explanation 1.— The expression u village community” in 

Section JO'of tho said Act should be construed as including 

not only the mciphers of the 'proprietary body, but also all 

those individuals who dwell within the village boundaries, 

and whosV rights and duties are as clearly defined as thoso 

of the proprietors themselves/ Wlntjher as proprietors or 

tenants, or-meiiials, or shopkeepers, or village-officers, they 

. are all members of a community or body associated together 

for th purpose of maintaining themselves and others, and 

none of them cpn be said to be wholly independent of the ' 

• others. Whenever there is such a community, tho right of 

pre-emption nnist be presumed'to exist, though it would not 

ho exerciseable by any members of the community other 

' than those referred to in Section 12. If there are no such 

members, it cannot be exercised, though tjiero is no reason 

uhy it should not exi.si. It may remain dormant for a time, 

and then again becom< exerciseable (No. 27 P. E. 1897). 

^ / 

Explanation 2.—All tenants with rights of occupancy under 
^ Sedtion .3, Punjab Tenancy Act, shall bo deemed to have 
u transferable lights” with'in the meaning of this section 
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(Section 53, P. T. Act, 1887). Compare No. 106 P. R. 
1882. But a right of occupancy created by contract is not, 
in the absence of a special agreement, a transferable richt 
under Section 53, P. T. Act, 1887, and therefore no pr0 . 
sumption in favour of the right of pre-emption arises in 
suea a case (No. 190 P. R. 1882; No. l-’O P R 1883- 
No. 179 P. R. 1888). Cf. No. 43 P. R. 1892, as to cases 
in which a proprietor creates a right of occupancy for a 
consideration. 

Remark 1 .—Pre-emption is presumed to exist in respect of 
t io sale of a house in tlie village site (No. 40 P. E. 1883); 
and is not to be presumed to he abrogated merely because 
the right has not been exercised in certain cases owing to 
the poverty of those entitled to the right (No. 48 P. E. 1883). 
But a non-proprietary resident of a village who claims pre¬ 
emption of a house so situated must prove affirmatively that 
the custom allows the right to he exorcised by a person of 
lus class (No. 85 P. R. 1893). 

Remark 2.— Although ill the case of an ordinary village 
community the presumption that the custom of pre-emption 
exists is a most strong and natural one, in the case of a 
mere ' paper" village, created a few years hack solch for 
administrative convenience, the presumption in favour of 
the existence of a custom of pre-emption, if such presump¬ 
tion existed at all, was of the weakest possible kind Thus 

TJr* i ","? - »'l»t was ones as 

p.i ate o > hah Shujah, inside the boundaries of the old 
cantonment of Ludiana, and was sold by auction in lots 
" l ‘ cu *® re purchased bv various persona c* various tribes 
and castes, it was held that no presumption in favour of 
pre-emption could arise (No. 74 P. U. 1897) Ro akn 
bungulews built ill the old cantonment of Kama) Udch 
was afterwards abandoned by the Government and L land 
restored to the proprietors of village Karnal, are not sWbiect 
to any presumed right of pre-emption (No. 157 of 1HH7\ 
Nor are buildings in the so-oalled mouzah Jeliannuma in 
the suburbs of Delhi, whh h > really not a village com- 
but consists only of some buildings and gardens 
(No. 103 P. E. 1889 j No. 21 P. E. 19Q0). Cf as to a 
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li village }} without abadi ) Mouzah Zarifa in the Karnal 
Te/isil. 


119. In the absence of a custom to the contrary, 
the right of pre-emption shall belong to the following 
persons in the order in which they stand :— 

(a) In the case of joint undivided immoveable 
property, to the co-sharers. 

Explanation 1.—Until there has been either a definite 
separation in interest by agreement among Jhe co¬ 
owners, or by a division of the area itself, the subject 
of their co-ownership is “ joint undivided immoveable 
property” within the meaning of this clause, whetlior 
it be an entire village, or a portion of a village, or a 
house, and the co-owners shull be. deemed to bo co¬ 
sharers in such property for the purposes of this clause 
(IS T o. 87 P. R. 1894 ; P. B. ; No: 27 P. E. 1897). 

Explanation 2.—The word “co-sharer ” includes a person 
I who had acquired lands in the village, notwithstanding 
l/ 1 the fact that he has not yet obtained mutation of names 
Vin respect thereof (I. L. 1\. XY1 All. 412). But a co- 
feliarer in a well is not a co-sharer of land irrigated 
%rom the W’ell (No. 44 P, R. 1900). 


Explanation 3 . —A son in the lifetime of his father is not 
a “co-sharer” within the meaning of this clause (No. 82 
P. li. 1880). Compare N.-W. P. Sadr Diwani Roport, 
30th December, 1856, p. 567, and I. L. R. Y All. G5, in 
regard to Muhammadan law. 

Explanation 4 . —The fact of one co-sharer possessing a 
huger share does not give liiin a preferential right to „ 
pre-emption over liis co-sharers (No. 59 J*. E. 1870). 

Explanation 5 . —Nor in villages not held on ancestral 
shares, in the absence of a special custom, the fact that 
one of the co 'sharers is a rek'ive of the vendor (No. 16 
p. R. 1881 ; No. 11 P. R. 1884; No. 27 P. li. 1893). 
But for an instance of such a special custom, see No. 56 
P. E. 1882 and No. 58 P. R. 1885, 
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Explanation 6.— The custom must be shown to prevail in 
the village in which tho land is situate; it is not suffi¬ 
cient if it is shown to exist in other villages (No. 49 
P. B. 1889). But confer No. 378 of 1892. Nor are the 
provisions of the Act excluded by a general provision 
in tho wajib-ul-arz in favour of Yagamtgan too malikan 
(No. 121 P. B. 1888), or, it has been held, by a provi¬ 
sion that although no sale or mortgage had yet occurred 
in the village, tho right of pre-emption was to be deter¬ 
mined in a particular manner (No. 92 P. B. 1892). 
Such a provision may, however, it seems, be acted upon 
as evidence of custom (No. 98 P. B. 1894). 

Explanation V. —Where a portion of tho laud sold is held 
joint merely as an appendage to that held separately, 
which cannot be separated from it, the fact gives no 
priority under this clause (No. 13 P. B. 1885 ; No. 131 
P. E. 1892; No. 14 P. B. 1900). 

Remark 1* —It will be observod that tho statutory 
provisions embodied in this section only give way in 
favour of a proved contrary custom. Private agree¬ 
ments, though embodied in a wajib-ul-arz , except so far 
us they may bo in accordance with actual custom, are 
not saved by the section, and tho law as therein laid 
down will prevail notwithstanding (No. 44 P. B. 1892). 
Tho ontnes purporting to bo agreements may, however, 
it seems be regarded as evidence of custom (No. 98 
P. B. 1894, F. B.). 

Remark -i. —Tho latest interpretation of tho correct 
meaning of the term Shurkaiun khxkmi too Jaddi is, 
that it includes all tho agnates descended from a 
common ancestor of whose estate the land sold once 
formed part, irrespective of the fact whether this estate 
has been divided, or bas continued joint (No 87 P T; 
1895). 

A widow of a deceased proprietor cannot be regarded 
as included in the term bhai nazdiki (No. 131 P. B. 1892\ 

Remark ii.— A purchase by one of two or more co¬ 
sharers is presumed to be for himself and his other 
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co-sliarers, .and the latter may claim tu share in the 
purchase (No. 54-P. R. 1882). Of No. 17 P. E. 1884, 
and. No. 824 of 1820. But this presumption will not 
extend to a case where the shares held are distinct 
(No. 37 P. R. 1894). 

(b) In the case of villages held on ancestral 

shares, to the co-sharers in the village, in 
order of their relationship to the vendor or 
mortgagor. 

Explanation L—A village cannot he deemed to he u hejd 
on ancestral shares ” within the moaning of this clause 
unless the dominant feature of the tenure is a primary 
division of the village upon fractional shares ascertained 
with reference to ancestral* rights, such primary division 
being commonly, hut not necessarily, a territorial divi¬ 
sion, and importing, at least, a definite separation of 
interests in the village, as an entirety, in accordance 
with the customary rules of inheritance (No. 87 P. R. 
1894, F. B., overruling No. 13 P. R. 1893, the sound¬ 
ness of which ruling was doubted in the last edition of 
this Digest). 

Explanation 2.—The words “in the order of relation¬ 
ship ” mean that the nearer shall exclude the more 
remote (No. 117 P. R. 1882 ; No. 58 P. R. 1885). 

(c) If no co-sharer or relation of the vendor or 

mortgagor claims to exercise such right, to 
the landowners of the patti, or other sub¬ 
division of the village in which thu property 
is situate jointly. 

Explanation 1.—The iirst sentence in clause (c) is intended 
to refer Lack to the co-sharers and relations, mentioned 
in the two preceding clauses (No. ,8:t P. L'. 1880; 
No. 805 of 1887); while the latter portion of this clause 
refers to uU villages of whatever tenure in which there 

, are pattis nr d is not confined to what are called patti- 
dari villages. Tu such villugea a relation holdin ud 
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in a different patti will have preference oyer a land¬ 
owner in the vendor’s patti who is no relation or a more 
distant one. But where relations do not claim in a 
pattidari village, and in all cases in villages of 
bhyachara tenure, the owners of land within the patti 
jointly, and then* individually, have superior rights to 
those of proprietors belonging to a different patti 
(No. do T\ It. 1897). In villages not held on ancestral, 
shares there is no statutory proforenco given to relation J 
(No. 89_ B^Il^li}(10); cf. No. 92 P. R. 1892 (last para¬ 
graph of judgment). The “ relation ” must also be a 
proprietor in the village (No. 69 P. R. 1885), but tlie 
term includes any person howover distantly related 
(No. 151 P. R. 1879). 


Explanation 2.—A purchaser who holds land in the same 
path, and is also n sharer of the khata to which the 
\ land sold belongs, has a preferential right to that of a 
\ superior proprietor who reeoives only a malikana allow¬ 
ance (Iso. 11 P. R. 1877). But, in tho absence pf a 
/ ispecial custom, one landowner of a path has no sup! 
ai^ut over another landlord of tho same patti, simply by 
(reason of his relationship to tho vendor (No. 27 P R 
1893). ^ 


Explanation 3.—In the right of accepting the offer of 
sale which belongs under this clause to the pattidars 
jointly, there is involved W right on tho part of every 
patitddar to accept the offer, and the joint right thus 
regarded is not lost or destroyed by the refusal or 
omission of some of the pattidars to join the rest in the 
acquisition of the land offered for sale (No. 94 p. 


Explanation 4.— There is no distinction, in th«> absence oi 
a special custom, between a full proprietor pr a malik 
yob.a with respect to the right of pre-emption (No pi 
P.R. 1882; No. 13 P.R. 188.5): ^ 


Remark#— In No. 13 p, r. im, u w * 8 held that a 
convert from Hinduism 'to Islamism could not thereaft er 
assert a claim to pre-^mipiiou on the ground of being an 
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ck jeddi of the vendor, who was not a Muhammadan. 
But this decision has been doubted by Stogdon, J., in 
No. 63 P. E. 1895, at p.- 322. 



Explanation 5.—The sub-division must be a recognized 
sub-division in the village according to the settlement 
papers (No. 169 P. E. 18*89). A mere dhcri is not 
(No. 44 P. E. 1892). But a thulla or’a taraf within a 
patti maybe so (No. 69 P. B.T893; No. 76 P. B. 1894). 


/ 

(c/) If the landowners of the patti or other sub¬ 
division make no joint claim to exercise such 
right, to such landowners severally. 

Explanation.—When suits for pre-emption have been 
filed at different times by persons equally entitled to 
pre-emption under this clause, but no decree has been 
•obtained by any claimant before the later suit has been 
instituted, the general rule applicable is, not that the 
plaintiff who first succeeds in obtaining a decree will be 
entitled to retain the whole of the property, but that in 
the absence at least of some special bar, each claimant 
will bo entitled to a decree for a proportionate share of 
the property on payment of a proportionate share of the 
purchase-money (No. 29 P. B. 1892; No. 102 P. B. 
1894). 


Remark.—In No. 769 of 1879 from the Karnal Dis¬ 
trict, a spec • 1 1 custom was pleaded, placing all propric 
tors on the same footing, but the Chief Court held the 
proof of such custom insufficient. 


(e) To any landholder of the village. 

Explanation.—A proprietor by purchase comes within 
this clause (No. 4 P. R. 1879; No. 42 P. R. 1880; 
No. 70 ibid), Cj\ I. L. R. Nil All. 426, and XVI ibid, 
412. So does also a mdUh qabza (No. 14 P. R. 1882; 
No. 13 P. R. 1885).. The term in fact includes all the 
men forming f. a proprietary body or khewatdars, as¬ 
sessed with a quota of the revenue, and jointly and 
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severally responsible to Government for the whole 
(2\o. 153 1’. R. 1888). It does not, however, include 
the purchaser of a small site in the abadi, whose 
general status in the village is that of a servant (ibid). 
But a proprietor of certain waste land in a village has a 
right, of pre-emption as against a total stranger (No 7 
P. E. 1890). 


(f ) ^ ® the tenants with rights of occupancy in 
the property. 

(ff) ^ 0 the tenants with rights of occupancy in 
the village. 

Provided that when the proporty is land, to the trees 
standing on which the Government is entitled, such 
right belongs to the Lieutenant-Governor of the Pun¬ 
jab in preference to all othor porsons. 

Authority.—Secti'in 12, ns amended. 


120. here two or more persons are equally 
entitled to such right, the vendor or mortgagor may 
determine which of them shall exercise the same. 
Authority. — Ibid 

Explanation.— Such election must be made before a sale ha< 
been completed, and cannot be assorted by the vendor afle: 
lie lias parted with the property as between two riva 
claimants io pre-emption (No. 20 P.R. 1881 • No 117 V i> 
1883). Compare No. 17 P. R. 1884. " R 

Remark. -The reason why the election must be made hefon 
the vendor has concluded a sale is, that after a sale is one! 
complete the vendor has no longer any title in the property 
which then becomes Tested in the purchaser (No 62 P R 
1819), and he cannot thereafter be heard to derogate fron 
his own grant on die principle affirmed by Papiuiau, tha 
nemo potest mutare consilium suum in al/erius inju-iam 
§ 75 2), de reg-juris. Moreover, the first purchaser eouh 
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well plead in such a ease, id, quod nostrum est, sine facto 
nostro ad alium transferri non potest : § 11 ibul. 

121 . Nothing in para. 11,9 shall be deemed to 
. affect the provisions of Chapter V, Punjab Tenancy 

Act; but if a landlord refuse or neglect to exercise 
the right conferred on him by that Chapter, such 
right shall belong, first , to the tenants with rights of 
occupancy in the property concerned ; and secondly, 
to the tenants with rights of occupancy in the village 
in which such property is situate. 

Authority. — lin'd. 

Explanation 1. — Tho provisions of Section 34, Punjab Tenancy 
Act, 1868, were held to extend to gifts and other forms of 
alienation, as well as to sales; and thus it was held that a 
tenant could n&t givo away the land iu his occupation with¬ 
out offering it for tale to his landlord at the market value 
of the-land (No. 12 P. E. 1871; No. 19 P. E. 1877). 

Explanation 2.— The tertn “landlord” shall bo hold to include 
, • a mortgagee holding from the landlord (No. 39 P. E. 1877). 

Explanation 3.—Nothing in Chapter V, Punjab Tenancy Act, 
1887, shall bo, .deemed to enablo the vendor or any person 
other than the landlord or his heirs or representatives from 
• disputing the validity of a sale on the ground of the land¬ 
lord’s right of pre-emption (No. 30 P. E. 1881; No. 1512 of 
1881; No. lOjfcP.E. 1881). Cf. No. 31 1>. E. 1896 (F. B.). 

^ • 

(c).—SPECIAL VILLAGE CUSTOMS. 

122. Pre-emption - frequently extends to pioi’t- 
gages a8 well as to permanent alienations. 

Authorities.—No. 144 of. 1873; No. 53 P. E. 1877 ; No. 49 P. E. 
. ' 1878; No. 103 P. E. 1885 ; No. <0 P. E. 1887; Nos. 102 

and .121 P. E. 1888; No. 378 of 1892. Cf. Jjfo. 98 P. E. 
189-1. ’ / 
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Stmiit rk. —Such a custom was not found to exist in the vilingo 
of Nirliali in Kasur Telisil (No. 20 P. It. 1885). 


123. The nearest kinsman ( kaYabati tear eel) is 
generally entitled to the first offer. 

Explanation.—The term karabati hateeb , within the mining of 
this section,, shall not be deemed to include a relation more 
. distantly'Removed than the fifth' degree \No. 121 P. 11 . 

1879); nor the widow of a deceased proprietor (No. 196 
/P. 'll: 1889). But .see No. 98 P. 11. 1891' at page 470, and 
'. • also No. 6 -f 5 of 1875. As to the moaning of Yaganagan , 

. see Nos y . 895 of 1879 and 121 P. It. 1888. 


Exception.—No custom of right of pre-emption of house pro¬ 
perty based upon relationship or .vicinage is proved to exist 
in thev village,,Of Baghbunpurn, Toh'sil Lahore (No. 99 
P. P, 1900). 

Contra.—In Moliulla Pirzadgan of Sadhaura vicinage is hold to 

confer a right (No. 107 P. II. 1900). 

* 


124. The fact that ono cc>-sharer’s land adjoins 
the lali'd sold to a larger extent'than that of another, 
confers no superior right, if in other respects their 
position is equal. 

Authority. —No. 91 p. It. 1875. 


125. An inferior proprietor in the same khuta or 
hold! rig has a preferential claim to a superior pro¬ 
prietor in the village. 

Authority. —N 0 ./U 6 I of 1876. 

126. A proprietor of the site of a hou ;d in the- 
abadi of a village has a preferential right to purchase 
the materials of the house built on the site over a 
neighbour who is a non-proprietor. 

Authority.— No. 361 of 18 7. 





127. In villages in which, the chukdari tenure 
prevails, the co-sharers in a well have a superior' 
right of pre-emption to a general proprietor in any 
such village, having no share in the well but merely 
a right to haq zemindari from the cha/cdars. . 

Authority. —Section,20,.Act IV of 1872. Compare No. 107 P. B. 
1882 (F. B.). 


MINIS r/fy 



CHAPTER Yin. 


LAND LAW AND TENURES. 


INTRODUCTION; 

HATB\ kr- may have been the undent usage of the country 
or yp' theory of Hindu gr* Muhammadan writers, on the 
subject of the absolute ownership of the eh t'acti ],sovereign or 
ruler of all land within the t< LTitorjal limits of his rule' it is 
undeniable that all the later more powerful native sovereigns 
or independent princes regarded themselves as supreme lords, 
whose will furnished the only law of the land, and at whose 
free disposition lay the land which they had conquered, or 
which they had inherited from ancestors who had conquered 
it** fc>uch at all events was the cou itioii of things at the 
time, when the British Umpire in the East began to consoli¬ 
date itself on the ruins of the Mogul Empire." And tho 
right, of tho ruler was more particularly recognized with 
respect tolands, that is to say, lands which had never 
previously been occupied or-cleared hv any one, and he was 
also ^eemed entitled to a eortain proportion of tho annual 


* Note.— As Ahrens'observes, quoting M.Girnud,* the idea of a priiuurv 
and sovereign right in laud, rc-iding in tho State of in the Ruler, is a logical 
result of the notiox/that it is the Sfato which furnishes the death o force 
which brings the laud into ajoudftiotr of being bppropriuU-cj. (Conn <{< ij iot 
Minur!, Vo!. II, 8th edition; Leipzig, I8iC2,pages 180—iSiV This wiis the 
notion which alone prevailed in .the Roman System fpr nearly'seven oenun ies 
and which find* expression in'the following passage in tho Comryenteri... of 

Gaius, where, spi alung of land in the provinces, lie -ays‘ The domimui^ if 
that land is in tho .Roman peopte oj^thelrmperor v and wc appear to Iftvw 
only the mere possession ami usufruct’ (lib. II. ) 7)* r 
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produce of every parcel of land. The British Government 
naturally accepted the position to which it had succeeded as a 
paramount ruler, having the right of re-distributing, con¬ 
ferring, and recognizing rights on a new basis. But it very 
speedily evidenced the principles of enlightened government 
by which it intended to be guided in the administration of 
the country by extending a very liberal recognition to the 
rights of private persons in the soil, reserving to itself only 
such rights ns were properly claimable by it, such as the right 
to all waste lands, the right to mines, minerals, and earth-oils, 
the right to water in lakes and streams (now regulated by 
Canal Acts), and the right to escheats. Most of these matters 
are now regulated by express statutory laws, the provisions 
of which are taken as the basis of the following paragraphs. 

As the result of a long chain of historical circumstances 
rights in land are now found in the hands of a series of 
different persons. Thus in the one village we often seo not 
only different classes of proprietors, but different classes of 
tenants. For-example, we may have the Government itself 
as the direct owner of what ar known as khas estates, farmed 
out of waste lands at its disposal, or of estate s forfeited for 
crime or escheated for want of heirs ; an overlord, or taluqclar, 
or ala malik entitled only to a rent-charge, or a share in 
the produce; a body of inferior proprietors exercising rights 
over the soil and having the power of locating tonants; pro¬ 
prietors having rights of ownership over their own holdings, 
but having no rights in the village common lands or other 
accessory rights; occupancy tenants with a fixity of tenure; 
and tenants at will. Besides these there may be the assignee 
of the Government revenue in whole or in part. In this and 
the following Chapter the respective rights of these groups 
will be briefly explained. 


128 . By the ancient law of the country, the 
ruling power is entitled to a certain proportion of 
the annual produce of every parcel of land, excepting 
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.111 crises in winch that power lias made a temporary 
or permanent alienation of its rights, or has agreed 
to receive instead of that proportion a sj|5ecifi(ysum 
annually, or for a term of years, or in perpetuity. 


Authority.— Regulation 31 of 1803. 


129. (1.) In the case of every estate,.the entire' 
estate and the landowner, or, if there arc more than 
one. the landowners jointly and severally, shall be, 
liablo for the land revenue for tlicr time bcin-'- 
assessed on the estate : 

Provided that— y 

(a) the Local Government with the previous sanc¬ 
tion of the GovcrnWGeneral in Council,’ 
may by notification declare .that in any 
estate a holding'or its owner shall not be 
liable for any part of the land-rcfvenjji'e for 
the tinio being assessed bn''the estate except 
that part, which -is paytiblc in respect of the 
holding; and* 

(!>) when, there ' are superior, and inferior land- 
- owners, in -the same estate, the Financial 
- Commissioner may by rule, or by special 
order in ca^h case, determine Whether the 
superior or,inferior landowners shall lie liable 
.• for the land-revenue, or whether both-shall 
be so liable, and, if so, in wbat proportions. 

(2.) A notification under proviso («) to sub-sec¬ 
tion (1) may have reference to any single estate or 
to any class of. estate or estates generally in am 
local area. ' - . • -, ’ 

Authority.— Section 61 , Punjab I .ami Revenue Act, 1887 . • 

Explanation.—The Costs of any process issued jfor die collection 

’ oi land-revenue shall Be recoverable ua part of tho or rear of 

Jand-itvemte in. respect of y hich the process was issued. 
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Authority.— Section 6.5 ibid. 
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Remark. —As to the effect of partitions of estates and tenancies 
on joint liability for revenue, see sections 110 and 120 ibid. 


130.—(1.) The laud-revenue for the time being 
assessed on an estate or .payable in respect of a 
holding shall be the first charge upon the rents, 
profits, and produce thereof. 

(2.) Without the previous consent of the collector, 
the rents, profits or produce of an estate or holding 
shall not be liable to bo taken in execution of a 
decree or order of any Court until the land-revenue 
chargeable against the rents, profits or produce, and 
any arrear of land-revenue due in respect of the 
estate or holding, have been paid. 

Authority.— Section 62 ibid. 


131. In regular settlements completed before the 
eighteenth day of November, 1S71 . where it is not 
expressly provided in the rccord-of-rights of such 
settlement that any forest, quarry, unclaimed, un¬ 
occupied, deserted or waste land, spontaneous pro¬ 
duct- or other accessory interest in land, belongs to 
the landowners, it shall be presumed to belong to 
the Government. 

Explanation.— This presumption may he defeated by showing— 
(a) from the record or report made by the assessing officer 
at the time of assessment; or 

(C if the record or i*epovt is silent, then from a comparison 
between the assessment of villages iu which there ex¬ 
ited, and flu assessment of villages of similar character 
in \ hieh there did not exist, any forest or qtfarry, or 
any sucli land or interest., that the forest, quarry, land 
or interest was taken into account in the assessment of 
the laud-revenue. 

Authority.- -Section 12, Clauses i and 3 i/nd. 


WtoST/ty. 
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lp2. But m nil regular settlements completed 
after the above date, where it is not expressly pro¬ 
vided' in the records of the settlement that any forest 
or quarry, or any such land or interest beloims to 
the Government, if shall > presumed to belong to 
the landowner#. 

Authority.—Soction 42, Clauso 2 ibid. - 


/» / / I ' 

' I* 3 - All mines of metal or coal, and all earth-oil 
nmi goId-\va,shings, .shall in every case bo deemed to 
be the property of Government, and the Govern¬ 
ment shall have all powers necessary for the proper 

enjoyment of its rights thereto. ' 

* * y ^ U 

Authority.—Section 41, Punjab Land Eovenue Act, 1887. 


, v -34.—(1.) Whenever, in the exercise of any right 

of the Government referred to in either of the two 
last foregoing sections, the rights of any person are 
infringed by the occupation or disturbance of the 
surface of any land, the Government shall pay, or 
..cause to be paid,'to that person compensation for 
the infringement. 

■ j ’ (-•) 11*G" compensation shall, bo determined ns 
-• -nearly,as may be i i accordance with the provisions 
* of the-Land Acquisition Act, 1870. 


Authority.—Section 43 ibid. 


135. Entries made in a record of rights in ac¬ 
cordance with the law for the time being in fqyoe 
or in an annual record in accordance with the pro¬ 
visions of the Land Revenue At', 1887 , and the 
Rules thereunder, shall be presumed to be true until 
the contrary is proved, or a new entry is- lawfully 
substitufed therefor. 

Authority—Seotipn‘44 ibid. 

'> is' 
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Remark 1. —Both by Section 1G of the Act of 1871 and Sec¬ 
tion 44 of the Act of 1887 a Revenue Officer is hound to 
presume ihat those persons are the landowners who arc 
entered as such in the record of rights. Section 19 of the 
Land Revenue Act of 1871 and Section 87 of the Act of 
1887, which dofin<' the circumstances under which* en trios in 
the record of rights may be altered, do not give to the 
Revenue Officer authority to make an alteration converting 
a jagirdar into a landowner, and then refusing to allow the 
landowner entered in the record of rights to engage for the 
revenue, except with the consent of the parties, or pursuant 
to a decree, or in order to make the record agree with facts 
which have occurred since it was made (No. 4 P. R. 1888, 
Revenue). 

Remark 2. —In making a first record of rights, a Revenue 
Officer is competent to determine a disputed question of 
ownership, and to make an entry in accordance with his 
decision in such rocord (No. 7 P. R. 1895, Revenue). 

138 . Any person who considers himself aggrieved 
as to any light of which he is in possession, by any 
entry in a record of rights, or in an annual record, 
may institute a suit for a declaration of his right 
under Chapter VI of the Specific Kelief Act, 1877. 

Authority.— Section 45 ibid . 

Remark 1. —As to the Jurisdiction of a Civil Court to hoar 
such casos, pee No. 25 P. R. 1889 ; No. 39 P. R. 1892. 
And as to suits brought to declare an entry as to occupancy 
rights being erroneous, while Chapter' V of Act X VIJI of 
1868 was 8tilhm repealed, being ah I riable by a Civil Court, 
soo No. 12 P. R. 1888, Revenue. 

Remark 3. —Under the old law the limitation for a suit for 
the correction of a s element entry was that prescribed in 
Article 120 of the 2nd Schedule of Act NV of J 877 (No. 79 
P. R>. 1879). But query, whether under the new law the 
suit contemplated by the above para., being one for the 
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declaration of the proprietary title of the plaintiff to the land 
claimed, would not be governed by the ordinary twelve 
years’ rulo of limitation ? 


137. There are three leading- forms of village 
, .tenures in the Punjab, namely:— m ° 0 

(y) 1 he ssemindari , in which all the proprietors 
iiaye each their proportionate interest in the 
village lauds as common property, without 
any possession of or title to distinct portions 
of it, and tlio measure of each proprietor’s 
interest is his share as fixed by the Customary 
Law of Inheritance {haq jachli). The rents 
paid by the cultivators, whether they are 
proprietors or not, aro thrown into a common 
stock with all other profits of the village 
lands, ami after deduction of the expenses the 
balance is di\ided among- the proprietors 
according to their shares. 

(b) The pnjtjdari^ in.which the village .hinds ave' 
sub divided into two or -more portions called 
pdttis, in- each of which the proprietors 
usually held in severaliy■•according to known 
ancestral shares, l-ephf^onted by .bistras 
(whence the term. h'sivadar) or ploughs, bach 
managing his lands, and paying Ins own 
. share of the Government revenue,'for which 
however, all'the members of the villa "o unv 
j’ ointly responsibl e. 

Remark.—The common notion of a pattidari village 
is that' it, founded by a common ancestor oi it 


:io 


exist i"g proprietors, ami the primary division j u t 0 
pattis .represents merely the main brandies of 


is 


family. Thus in the'ease of f!m- original founder 
leaving throe sops,.if the viltym.' was si^bs^jueriflv 
divided, the division, would/nhowf aJjWstrai- shuleSs 
still fully- iWogaizod, h.o Ordinarily made'into 


ere 
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three pattis , called after the sons of the original 
founder, and each patti would be held by the descen¬ 
dants of the son or head of the branch of the family 
whose name it bears. But it might be that the village 
was originally settled by two distinct families, in which 
case the main division would be into tara/s , repre¬ 
senting the two families, and inside the tara/s the sub¬ 
division would be into pattis , representing the main 
branches of each family. For further information, vide 
Powell’s Land Systems of British India , Yol. I, p. 159. 

(c) The lliaiachdra , in which possession determines 
the measure of each proprietor’s rig-lit inter se, 
but tho whole village continues liable in solido 
for the default of any one proprietor to pay 
the revenue chargeable upon his holding. 

Explanation. — Mixed forms of the above tenures also exist, 
combining peculiarities of ono tenure with those of another. 
Thus a village community may retain a certain portion of 
the land included in the village boundary as common, and 
effect a complete partition of the rest. Or, while retaining 
a portion as village common, may divide the rest into pattis . 
Again, in the case of a village divided into pattis , the lands 
allotted to each patti may bo held within the patti either 
according to ancestral shares or actual possession. Such 
mixed tenures are known as imperfect zemindari,” “ im¬ 
perfect pattidari,” or “ imperfect bhaiachara.” See Lahore 
/Settlement-Report, 1865-69, para. 246. 

Remark. —The distinction between a pure and .an imperfect 
pattidari village lias been ruled not to depend upon the 
maintenance or disuse of ancestral shares, but upon the 
existence or absence of sham Hat-i-deh belonging to the 
village proprietors as a body. If th'ere is no such shamifo- 
i-deh , the tenure is pure pattidari ; if there is such, the 
tenure is pattidari ghairmukammal (No. 1 P. R 1899, 
Rev.). . 
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138. 1 here may be two classes of proprietors in 
the one village, one possessing fall rights ot owner¬ 
ship and entitled as such to share in all accessory 


lights, and the other only entitled to the land 


acUialiy in their possession, and. in some cases, to a 
share m the skamilat income and the user of grafcintj- 
wood and grass to the extent of their personal wants, 
but having no claim, except by special custom, to a 
share of the common lands on division. The latter 
class are known as mali/can-makbuza, proprietors of ’ 
tlicii o\mi holdings, and are liable for nothing more 
than the lcvcnue and cesses due on their own plots. 


Authorities.— Nos. 766 and 1106 of 1875 ; Nos. 11 and 53 P Ii 
1879. 


See as to rights in common land. para. 224, and under Alluvion 
Law, paras. 25-1-6, Explanation 1 , para. 256. 


139. Or the distinction maybe between superior 
{motile ala) and inferior {malik adna) proprietors, the 
former simply levying a sort of customary rent from 
the latter, who actually occupy the soil, either 
cultivating themselves or through tenants. 

Instances.—No. 42 P. R. I860. Compare No. 840 of 1874; 
No. 40 of 1870; No. 1207 of 1870. 

Remark 1. —Superior and inferior proprietors are frequently 
met with in villages in the frontier districts, and also in'thp 
Rawulpin'ii and Multan Divisions. See Administration 
Report for 1872-73, para. 37. 

Remark 2.—A charge created by mortgage* by a eonless adna 
me J ik on the land comprising the adna malkiat is not bindin- 
on the ala malik after the death of tk > adna malik without 
heirs, and after the holding her therefore passed, relieved 
from its encumbrance, to the ala maiik. All that could bo 
pledged to the mortgagee is the adna malkiat , so that when 
that ceased to dxist, the mortgage itself necessarily cuum to 
an end (No. 175 P. R. f<888). 
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140. Inferior in degree to a malik-makbupa is a 
muqarraridar , who is regarded as having an inherit¬ 
able estate in the land lie occupies, from which he 
cannot be ousted so long as he pays the fixed quit- 
rent to the proprietors. 


Authority.—No. 5 P. E. 1873; No.' 67 P. E. 1890; No. 10 P. E. 
1896, Eovenuo. Compare para. 134, Barkley’s Directions 
to Settlement Officers , and No. 2 P. B. 1884, Bevonuo. 


141. A lathband, or one who has raised bunds or 
dams on lands adjoining water-courses and tributary 
streams and brought the land under cultivation, 
occupies a similar position. This tenure is found 
in districts bordering on the Indus. 

Authority. — No. 24 P. E. 1871. See also No. 2 P. E. 1874, 
Beveinio Judgmenls. 


142. A chaMttr (otherwise known as a sillunclar 
or kasurlckwar) is one who occupies an intermediate 
position between the proprietor and cultivator, pos¬ 
sessing an inheritable and transferable property in 
wells constructed by him, and cultivating the land 
attached thereto either himself or by his own culti¬ 
vators. He is usually responsible for the revenue, 
and the proprietor is only entitled to a fixed cash 
allowance, locally called a lick or huq Jcasur, generally 
a sixteenth or sevente* nth. 

Authorities.- Vo. 34 P. E. 1808 ; Vo. 44 P. E. 1870. See also 
Punjab Administration Beport for 1872-73, para. 38, 


143. The principal tenures in the Himalayan 
Districts are 

(«) The warui or hereditary ownership in the 
land, subject to the payment of the Govern¬ 
ment revenue. It is not considered to be 
saleable. 
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(l>) The adh-snlidari , by wliich a person is ad¬ 
mitted for a money or other consideration to 
' a joint right of ownership. The share is 
variable, but is generally a fourth. 


Authorities. — Barnes’ Kangra Settlement "Report, paras. 120, 
128, 131; M. Lyall’s Settlement Beport, para. 58 ; No. 1043 
of 1875. 


Remark. —It is worthy of note that tho term tvaris in Hazara 
is used to designate tho last conqueror, who by force, and 
not by descent, had acquired proprietary right. Vide Settle¬ 
ment Beport, p. 109, para. 3, and Powell’s Land Systems of 
British India , Yol. I, pp. 222, 223, and note (3) at p. 282. 


144. In the Dera-Grhazi-Khan District there are 
certain peculiar tenures known as— 

(a) Patcliir , or acquisition by original tribal divi¬ 
sion. 

(h) Adhlapi, grant of proprietary right to one 
who. sinks a well in an estate at liis \own 
expense. The share is generally a half, but 
sometimes only a fourth, in the well and 
lands attached to it. 

(c) Porta, a proprietary grant of an eighth or 

smaller share bestowed in return for jungle 
clearance. 

(d) Ghmtb, or forcible acquisition. 

Authority.—Settlement Report, p. 75, para. 210. Cf Tuppor’s 
Customary Law, Yol. II, pp. 279-280 as to adhlapi tonuros 
in tho Multan district. 


145. An assignee of revenue is called a jagirclar 
or miidxtr , and he either collects his assignment in 
kind or in cash, but has no right as such to meddle 
with the management or cultivation of the soil, in 
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which he obtains no proprietary interest by virtue 
of the grant. 


Authorities.— No. 53 P. R. 1870; No. 184 P. R. 1883. 

Explanation. —A grant*of a “rath” or grass preserve, free of 
revenue, is a jagir within the‘meaning of this section (No. 1 
P. R. 1875, P. C.)’; and so is an istemrari grant (No. I 
P. R. 1876). An istemrardar of the Knrnal Mnndal family 
cannot bind the istemrari estate beyond his own life-time 
(No. 72 P. R. 1889). 

Remark 1. —As to the mode of settlement of mafi plots, see 
No. 17 P. R. 1881, Revenue; No. 1 P. R. 1885, Revenue; 
No. 10 P. R. 1886, Revenue. 

Remark 2. —Although the present law permits assessment in 
kind, this is only where the Local Government so directs, 
and the Government has never directed that assessment 
should be in kind—cash assessments being the universal 
rate at all recent settlements (No. 2 P. R. 1889, Revenue; 
No. 14 P. R. 1892, Revenue). Cf. No. 10 P. R. 1886, 
Revenue; No. 4 P. R. 1887, Revenue; and No. 4 P. R. 
1888, Revenue. 

146. Nor can he claim to share in the shamilat 
lands proportionate to his holding. 

Authority. —No. 44 P. R. 1868. 


147. The grant may be inheritable or for life; 
and in the former case the descent shall bo governed 
by any rule that Government may have prescribed 
in that behalf. 

Authority. —Section 8, Act IV of 1872. 

Remark. —^Special rules of descent have been prescribed in 
regard to jagirs in the Hazara District. Vide Settlement 
Report, p. 281. Where no special rule has been prescribed 
the descent of tjie grant, if inheritable, woidd devolve 
according to the personal law of the grantee. 
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No suit relating to any grant of money or 
land-revenue conferred or made by the British or 
any former Government, shall be entertained'by 
any Civil Court except upon a certificate from an 
onicer authorised by Government to grant it. 

Authorities.— Sections 4 and 6, Act XXlII of 1871. See also 
No. 1 P. R. 1876; No. 17 P. R. 1882 (P. C.V No. lr.fl 
1 . R. 1884 ; No. 12 P. R. 1886, Revenue; No. 11 P R 
1887 ; No. 25 P.R. 1900. 

149. A jagir assignment ordinarily is not a 
‘ pension within the meaning of the Pension Act, 

. ‘ ’ „ ai , semble, is capable of attachment in execu¬ 
tion or decree. 


Authority. No. 27 P. R. 1878. Compare Weekly Notes 
29tli August, 1881, p. 179. 

Explanation—But a political pension may tak? the form of a 
jag* r * and in th,lt case it could not be attached under 
Section 2(56 (g) of t ho Civil Procedure Code (No. 13.7 P R 
1890). 

Itemark,— Before a Court ext cuting a docroo makes an order 
for attachment of jagir income, it should require some 
evidence as to natp^o of the jagir, as some jagir income may 
be liable to attachment, while in other cases it may not 
(No. 47 P. R. 1898). And the nttachment can only be 
made as prescribed in Section 143 of the Punjab Revenue 
Act, 1887 (No. 4 P. 11. 1894, Revenue). 

See as to a Jugirdar's rights under the Alluvion Law, 250 
Explanation 3. Illustration 3. 


150. A millik or milk grant was a form of a grant 
of revenue made under former Governments to one 
who was himself in occupation of the land us pro¬ 
prietor. 

Authority.— Tagore Law Lectures for 1877, j>. 192. 
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Remark. —This tenure is met with in the His.sar Division 
(Nos. 1985 and 1989 of 1876 ; Nos. 15 and 16 of 1877). 
Compare No. 184 P. E. 1883. 


151 . A Ickha-muJchi mortgage is one where the 
land is made over to the mortgagee and he has to 
look to its produce for the payment of the mortgage- 
debt, the mortgagor not being personally liable. 

Authority.—No. 90 P. E. 1881. 
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CHAPTER IX. 

' TENANT-EIGHT. 


INTRODUCTION. 

Ihe settloment of the question of tenant-right in the Punjab 
bj express legislation was the outcomo of a controversy 
carried on for several years between those officers, on the ono 
hand, who found no legal authority for conceding’ special 
privileges to ono class of tenants as compared with those of 
any other class, and who, therefore, refused to recognize any 
complete fixity of tenure connected with the mere cultivation 
oi the soil; and those officers, on the other hand, who were 
unable to exclude from their consideration the immemorial 
custom which in different parts of tho Punjab was found to 
treat as a favoured class men who had helped to found the 
village and to clear the waste, or who, :n the ups and downs 
of fortune, had once been full proprietors or revenue assignees, 
but now had fallen to Ian inferior position. Both parties, 
hov.ever, were agreed that mere length of possession had 
never hi the Punjab been held to confer an absolute right to 
P< rmaneney of occupation. At length, in 1808, the Indian 
Legislature parsed an enactment which largely favoured the 
second set of views to which refcreuoe |uis just boon made, 
and this first instalment of legislation afforded a timely relief 
to many thousands of agriculturists who would oi hey wise 
have been placed at the mercy of greedy proprietors, who sav. 

the enhanced value of land possibilities of improving their 
income, whioh they were not slow to avail themselves of, by 
reducing all their tenants to mere tennnts-at-will; holding at 
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their arbitrary will and pleasure, and liable to eviction 
whenever it suited their purpose to exercise their power of 
ejectment. The lines on which the new legislation proceeded 
were to give a fixity of occupation to certain classes of tenants 
who were entitled to such consideration with reference to the 
eifstojji of the country and the facts connected with their 
particular holdings. But at the same time provision was 
made with the object of securing the landlord an enhanced 
rent under certain equitable conditions, and the right of 
ejectment if the tenant allowed a decree for arrears of rent 
to remain unsatisfied for a certain period. It was more 
particularly in tho matter of these subsidiary provisions 
that Act XXYIII of 1868 was found to be defective, and 


the opportunity was taken, when removing these defects, to 
provide also for certain acknowledged cases of hardship, as 
well as to supply other omissions in the original Act, which 
was more or less a crude measure introduced with some 
hesitation to meet the pressing necessities of a situation 
which had been precipitated by the action of the Settlement 
Commissioner, Mr. Prinscp. The present Chapter is mainly 
on the provisions of the amending Act XVI of 1887, 
but special classes of tenants in the Hazara and other districts 
have also been described. 


152. Agricultural tenants may be divided into 
three principal classes, namely :— 

) Tenanl - with rights of occupan 
(6.) Tenants for a fixed term of years. 

(c ') Tenants-at-will. 

(a.^TENANTS WITH RIGHTS OF OCCUPANCY. 

153. No tenant shall be deemed to acquire a right 
of occupancy by mere lapse of tune. 

Authorities.—Foction 9, Punjab Tenancy Act, 1887 ; No. 1 P. R. 
1872, Revenue Judgments. See No. I P. R. 1872, Rovenue, 
as regards Pahi-kasht tenants. 
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Remark 1 .— But the fact of long possession may bo weighty 
evidence in proof of the fact that the claimant’s ancestor 
was a hereditary cultivator (No. 42 P. R. 1868 ; Nos. 15 and 
TOP. R. 1860 j'No. 18 P. R. 1876; No. 187 P. R. 1882; 
No. 154 P. R. 1883). And there may be circumstances 
combined with such long possession which may afford good 
and sufficient ground for the right (Nos. 81 and 91 P. R. 
1867; No. 3 P. R. 18PS, Revenue). See also No. 58 P. R 
1869. 

Remark —And a local custom may exu whereby a tenant 
who has held land in person or through his father for along 
period of years, paying only revenue l k 1 cesses, may 
acquire a right of occupancy (No. 18 P. R. lbb'P, Revenue). 

Remarks. —Under Circular No. 17 of 1856, N.-W. P., an 
uninterrupted occupancy of twelvo years carried with it no 
permanent right of occupancy (No. 39 P. R. 1881). 


154. And, in tho absence of a custom to the 
contrary, no one of several joint owners shall 
acquire a right of occupancy in land jointly owned 
by them. 

Authorities.—Section 10, Punjab Tenancy Act, 1887. See also 
No. 30 P. R. 1872; No. ll) P. R. 1874 ; No. 9 P. R. 1876; 
No. 40 P. R. 1877 ; No. 1 P. R. 1897, Revenue. But com¬ 
pare No. 2 P. R. 1$71, Revenue Judgments. 

Instances where such rights have been acquired.— No. 20 P. R. 
1870; No. 1629 of 1875; No. 31 P. R. 1878. 

Remark. —The Financial Commissioner, Punjab, has held 
under the old P. T. Act, that the analogous section of that 
Act should be interpreted ns if the words u by a path’dar” 
were added; and that therefore a tenant might acquire 
occupancy rights in the common lands of a pattidari village, 
though a proprietor could not (No. 15 P. R. 1880, Revenue 
Judgments; No. I P. R. $4* present Act 

only excludes the acquisition by a joint-owm >' <»f a right <>' 
occupancy. 


j 


TENANT-RIGHT. 



155. No right of occupancy once acquired shall 
he held to bo defeated by reason of an alteration in 
any subsequent wajib-ul-urz, unless effected for valid 
consideration and with the tenant’s consent, or by 
reason of the subsequent passing of the Punjab 
Tenancy Act, under' which the tenant could not 
have claimed such a right. 

Authorities.— No. £6 P.'B. 1874; No. 1 P.B. 1874; No. 40 
P. E. 1877; No. 31 P. E, 1878 ; No. 112 P. E. 7SS0 ; No. 1 
P. E. 1.89,7, Eevenue. Nova cons/itutio futuris formam 
imponere cbet , ?u .< prateritis. 2, Inst. 95, 292. Compare 
• Iso Section 11, Punjab Tenancy Act, 1887, as to the continu¬ 
ance of existing occupancy rights, which has been inter¬ 
preted as not debarring a tenant from benefiting by the 
provisions of the Act of 1887, if lio could show that they 
have placed him in a more favourablo position than he had 
previously held (No. 4 P. R. 1895, Revenue; followed in 
No. 1 P. R. 1897, Revenue). 

Remark.—So also where the icajih-ul-arz of an old settlement 
provided for the succf "‘don of collaterals to an occupancy 
tenant, while that of the new settlement contained no similar 
provision, but merely declared that occupancy tenants would 
he dealt with according to law, it was held that the plaintiffs, 
having acquired rights under the agreement of the old 
wajib-nl*arz , could not be affected by the new document 
(No. 87 P. R. 1891). 


150. No right of occupancy shall be held to be 
created, nor. win n om<- abandoned or extinguished, 
shall bo hold to be revived, by reason of the subse¬ 
quent pas- ing of the Punjab Tenancy Act, if the 
conditions necessary to constitute the one or to 
establish the other have occurred prior to the passing 
of that Act, except as provided in the paragraph 
immediately following (Section 5, Punjab Tenancy 
Act), and in paragraph 1G0 (Section 8,' ibid). 
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of 1880; No. 4 P. R. 


1895, Revenuo; No. 6 ibid. 

Explanation. —It is no answer to a plaintiffs claim, based upon 
Section 5 of the Act of 1887, to say that in a settlement 
proceeding of 1863, or in a former judicial proceeding, he 
was found to be a tenant-at-will (No. 2 P. R. 1891, Revenue), 
or that ho or his predecessor in interest was recorded in 1879 
as a tenant under Section 6 of the Act of 1S68 (No. 3 P. R. 
1893, Revenue; No. 4 P. R. 1895, Revenue; No. 1 P. R. 
1897, Revenue). 


Illustrations :— 


before the passing of the Tenancy Act, voluntarily 
admits that he is a tenant-at-will, and is accordingly re¬ 
corded as such in the settlement papers. The subsequent 
passing of the Act will not affect his status. 

But if his son and grandson have acquired a title under 
Section 5 in the interval between the ancestor’s admission 
and the passing of the Punjab Tenancy Act, a claim under 
the Act may be sustained (No. 2 P. R. 1879). 

,J ' ^ proprietor’s rights aro sold in execution of decree, 
but he continues in cultivating passion till the passing of 
the 1 unjab Tenancy Act. Ho acquires occupancy rights 
under Section 5, clause (b) (No. 19 P. R. 1871). 

•1. A mafidar dies some years before the passing of the 
I unjab tenancy Act. His son continues in possession, and 
is lecoided as a tenant-at-will. The subs^quout passing of 
the 1 unjab Tenancy Act will not convert the son into au 

occupancy tenant- under Section 5, clause (d) (No. 694 of 
1880), V 


157. Nic, withstanding any agi’eoment to the 
contrary, made after the passing of the Punjab 
tenancy Act, 1887, the following tenants shall be 
deemed to have a right of occupancy in the lands 
occupied by them 

(«) Every tenant who at the commencement of 
the Punjab Tenancy Act of 1887, bus for 
more than: two generations in the nude line 
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of descent through a grandfather or grand¬ 
uncle and for a period of not less than twenty 
years, been occupying the land paying no 
rent therefor beyond the amount of the land- 
revenue thereof and the rates and cesses foi ^ 
the time being chargeable thereon. 

Authority— Section 5, clause («), Punjab Tenancy Act, 
1887 ; and Section 110 (1) (a), ibid. 

Explanation 1— If a tenant proves that he has continu¬ 
ously occupiod land for thirty years and paid no rent 
therefor beyond the amount of the land-revenue thereof 
and the rates and cesses for the time being chargeable 
thereon, it may be presumed that ho has fulfilled the 
conditions of this clauso. 

Remark 1.— This period must be computed from date 
of institution of suit (No. 5 P. R. 1896, Revenue; 
and No. 4 P. R. 1897, Revenue). 

Explanation 2—Tho words in thi clause denoting 
natural relationship denote' also relationship by adop¬ 
tion, including therein tho customary appointment of 
an heir, and relationship by the usage of a religious 
community. 

Explanation 3.— The terms “teuaut” and “landlord” in 
this and the throe following clauses shall be deemed to 
include the predecessors and successors in interest of a 
tenant and landlord respectively (Section 4, clause 7). 
Explanation 4.—A tenant may have fulfilled the con¬ 
ditions of this section as to part of bis land, though not 
as to the rest (No. 5 P. R. 1891, Revenue). 

Remark ‘i .—A co-proprietor in the village could 
ac([uiro occupancy rights with respect to land belonging 
to another co-proprietor under tho analogous clause of 

the Act of 1808 (No. 65 P. R. 1877). 

Remark 3.—'The word “heretofore” in tho analogous 
clause of the Act of 1808 was deemed to refer to the 
state of things existing at the time of the pacing of 
that Act, and not to the time when a suit was brought 
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to establish a title to a right of occupancy under that 
clause (No. 121 P. B. 1881). 

-Remark 4.—An occupancy tenant is entitled'to the 
fields or land which he actually held at the time the 
settlement entry was made, and if the extent of those 
fields was erroneously entered in the settlement record, 
the misdescription would not deprive him of his rights 
(No. 5 P. B. 1888, Bevenue). 

(b) Or "who having oAvned land, and having ceased 
t° be land&wner thereof otherwise than by 
orfoiture to the Government or than by any 
a oliintary act, has since lie ceased to be land- 
owner continuously occupied the land. * 

Authority.— Ibid, Clnuso ( b ). 

lienicirk 1* A proprietor whose rights had been sold 
for arrears of revenue was deemed, under the old Act, 
to Ji ' ;V0 u involuntarily parted ” with Ids rights wit 1,in 
fo" meaning of this clause (No. 19 P. B. 1871). But 
not a proprietor who had mortgaged his land by con¬ 
ditional sale which had been converted into an absolitto 
sale (No. G P. B. 1881). 

I veil iark 3#— Under the now Punjab Bevonue Act, 
BS-S7, a proprietor may, however, be involuntarily 
deprived of proprietary rights, either temporarily by 
‘ of the holding for a period m ling 

ilfl00il 7 (Section 71 rj , Punjab Land Be venue 
Act, 18*7), or Iiy iJie annulment of the settlement of 
bis land for arrears (Section 73), or permanently by 
tho sale of his land for arrears of land-revenue duo by 
bim (Section 75), without becoming entitled to any 
right of occupancy in so much of the land ns is under 
bin own occupation (Section 70). (Ooj&fer Six lions .07 
aud 59, Punjab baud Ku\ehuo Set, 1871.) See also 
Barkley’s Directions for Colhctors, p. 196. 

Homark it.—Under the old Act it was held that only 
proprietor himself and not his representative could 
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acquire occupancy rights under the analogous clause of 
that Act (No. 67 P. R. 1885; No. 12 P. R. 1886; 

No. 148 P. R. 1888). In a provious edition of this 
work, it was doubted whether a similar construction 
would hold under the now clause with reference to the 
definitions of “landlord” and “tenant” given in the 
Act, and it has since been held by the Financial 
Commissioner, that under the now law a representa¬ 
tive of a former owner can assert a claim whicli the 
latter had failed to put forward (No. 6 P. R. 1895, 
Revenue). 

( c ) Or who, in a village or estate in which he 
settled along with, or was settled by, the- 
* founder thereof as a cultivator therein, 
occupied land on the twenty-first day of 
October, 1808, and has continuously occu¬ 
pied the land since that date. 

Authority.— Ibid, Clause (c). 

Explanation 1—The landlord may avoid the effect of * 
this clause by proving that the tenant was settled on 
land previously'cleared and brought under cultivation 
by, or at the expanse of, the founder. Compare also 
No. 38 P. R. 1884. . 1 

Explanation 2.—A claim under this section cannot berj,* * 
maintain d unless the tenant lias his abode within tire 
limits of the village (No. 6 P. li. 1900, Revenue^ 

Explanation 3.—This clause not designed to' prdVide 
for tko (.use of the founders of a villago settling as 
cultivators in the village (No. 193 P. R. 1883). 

Explanation 4. —The now Tenancy Act (1887) confers the 
status of an occupancy tenant upon the person (as 
also upon his representative) who was settled by the 
founder of the villago as a cultivator therein. The old 
Act conferred such representative only 

(No. 7 P. R. 1890, Revenue; No. 16 P. R. 1892, 
Revenue). 







Remar 1 - !•— To acquire rights of occupancy under 
ciu^g P 3 of the old Act, the wording of which was 
somewhat different to the above clause, it was not 
necessary that the representative of' a person who 
settled as a cultivator in the village along with tho 
foundors of the village should be in the occupation of 
the very land cultivated by the settlor No. 1 P. Ik- 
1874; No. 94 P. It. 1880; No. 176 P. E. 1883 ; 
No. 38 P. It/ 1884). Ho was deemed entitled to 
occupancy rights in respect of all lands of which ho 
was in possession, otherwise than under special agree¬ 
ment, at the date of the passing of tho Act (No. 94 
P. E. 1880 ; No. 38 P. E. 1884). 

Remark 2. —The term 11 representative ” in the uiause 
of the old Act was declared to include an heir or any 
other person taking by operation of law or by will a 
beneficial interest in the property of a deceased person 
(Section 3, Punjab Tenancy Act, 1868). Seo No. 1096 
of 1880. 

Remark 3.—As to the form of docroe in a suit under 
this clause, 600 No. 6 P. E. 1891, Eovenuo. 


00 Or who, being jagirdar of tho estate or any 
part of the estate in which the land occupied 
by him is situate, has continuously occupied 
the land for not less than twenty years; or 
having been such jagirdar, occupied tlie land 
while he was jagirdar and has continuously 
occupied it for not less than twenty years. 

Authority.— U /, / ? Clause (c/). 

Explanation 1.—The term “jagirdar” include* a mafidr.r Xo. 12 
R R. 1*78; No. 8 P. P. 1888, Raven 

tive (No. 13 P. E. 1896, Revenue and No. #2 P. K, 1897, 
Eovenuo). But not, under the old Act, iho represeutativo 
of a jagirdar (No. 83 P. E. 1882). Tho holder of a jagir 
granted by an Officer of the Sikh Government on behalf of 
that Oh ^eminent, and resumed by tho British Government 
n 2 



at annexation, is a jagirdar within the meaning of 
section (No. 2 P. R. 1892, [Revenue). 


Explanation 2 (a). —The period of twenty years does not mean 
twenty years before the passing of the Tenancy Act (No. 83 
P. R. 1882). (b) The twenty years may be partly occupa¬ 

tion by a jagirdar as such, and partly occupation by sanio 
" person or his representative as a tenant when he has ceased 
to be a jagirdar (No. 8 P. R. 1896, Revenue). Cf. also 
No. 1 P. R. 1897, Revenue (at pp. 7 et sey.). 

Explanation 3. — Tho term 11 estaio” means any area — 

(a) for which a separate record-of-rights has been made; 

or t * s 

(•£) which has been separately assessed to land-revonue, or 
would have been so assessed if the land-revenue had 
not been released, compounded for or redeemed ; or , 

(c) which tho Local Governim ut may by general rule or 
special order declaro to be an estate. (Section 3, Pun¬ 
jab Land Revenue Act, 1887, read in collection with 
Section 4 (9) of the Punjab Tonancy Act, 1887.) 

Remark 1.—If, befon the mafidar’s death, tire conditions. • 
requisite to constitute him a tenant with rights of occupancy 
have toon fulfilled, his son, as his heir, is entitled to succeed. 

." him as such. ^ , , 

ILLUSTRATION :— ' . ' 

' J, a mufidar, dies on l#lh Alarch, 1878, having been ^ 
upwards of twenty years in cultivating possession .of the 
land, and leaves a son. The latter is entitled to occupancy - 
rights undrr this clause (No. 53 of 1879; No. 86 P. R. 

. 1883, p. 211). Compare also No. 7 P. R. 1887, Revenue, as 
to a widow'V right under, similar circumstances^ 

Kef mirk *£.—But if tho" mafidar’s death occurrocl before the 
passing of tin* Punjab Tenancy Vet and underilio law then 
in force bis son was not entitled to occupancy lights, the 
subsequent passing of thfCt 'Act would not have the effect of 
creating the son an occupancy tenant (No. 694 of 1880; 

" NO. 63 P. R. *1882). 
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©mark 3.-—' Whore a mafidar, on the resumption of his grant, 
was recorded as a hereditary tenant, and obtained from 
Govormnont a farm of the village in which lands in his 
occupation were situate, but subsequently owing to his 
inability to pay the revenue the Government took over the 
management into its own hands, professing ‘‘to hold his 
rights and interests* on his behalf, the ex-mafidar himself 
taking service under Government and the proprietary right 
of the plot in dispute being undetermined, it was ruled by 
the Chief Court that during the time the Government held 
the management, and proprietary rights qud the land in suit 
were practically non-oxistent, tho ex-mafidar’s rights as an 
occupancy tenant wore not extinguished by his not having 
directly arrangod for cultivation, more especially as his suit 
was Thought within twelvo years from the date when the 
tenant located by him had ceased to cultivate (No. 20 of 
1880). 


Remark 4. —It was held by the Chief Court that Clause 4 of 
Section 5 of tho old Act did not limit the right of occupancy 
to land actually held rent-free, but gave that right to a 
person who was or had been a mafidar in tho village in 
respect to any land situated in that village which lie had 
continuously occupied for not less than twenty years (No. 7 
P. R. 1887, Revenue, Note; No. 2 P. R, 1897, Revenue). 
Tho wording of the clause in the new Act does not appear 
to be substantially different* 

Remark £>•—A person who claims occupancy rights under 
this section cannot be awarded a higher status under 
Section 5, Sub-section (l) («) of the Tenancy Act, which ho 
has not asked for (No. 1 P. R. 1892, Revenue). But. query, 
if uti amendment might not be allowed so as to detemfine 
finally the rights of the parties ? 


158. If tho tenant has voluntarily exchanged 
land, or any portion, of the ! aid formerly occupied 
by him, for Other land belonging to the same land- 
lord, the land taken in exchange Bludl.be held to ho 
subject to the same right of occupancy as that to 


WNisr^ 


TENANT-RIGHT. 



which the land .given in exchange' would have.been 
subject to if the exchange had not taken place. ,. 

• * >■ < > 

Authority. —Section 7, Punjab Tenancy Act,’ 1887. - . ' 

Explanation. — Tlio exchange contemplated by tlie Act is^tho 
intentional and deliberate giving up of one plot.* ir* order. to 
get, or on tlie understanding that the tenant will got, another 
' in lietl of it, but'do'es' not include the mere act of ceasing to' 
cultivate some fields and tilling 'others, without an express 
. intention to substitute the one for .the otKe^Np. 124 P. R, 

' 1881 ). 

159. A tenant recorded ' in a Tecord-of-rights. 
sanctioned by the Local Government before the 
twenty-first , day of October, 1868, as a tenant 
having a right of occupancy in land which hc_ has 
.continuously occupied from the time of tlie prepara*- 
. tipn of that record, shall be deemed to have a right 
of'occupancy in that land unless, the contrary has, 
boon established by a decree o£ a competent Court;. 

- in a .suit.instituted' before tlie passing. of the. Puhjffb 
. Tenancy Act, , 

' Authority.—Section. , Punjab TcjraT.uy Act, 188/. ^ 

, Explanation 1.—<To,entitle a person to occupancy rights updor 
• y . this provision the entries in the settlement record piust be. 
uniform, and show, when taken together, a dear .intention 
to record tlio occupant as a tenant with right of occupancy. 
Uontrariant entries will not satisfy tlie requireiiients of this 
f,'^ paragraph 'No. 117 P. it. 1884J. Compare No. 5 P.,1N 

' 1887, TVjnmjuo. So an entry in u patwari’s papers pre¬ 

pared ajfetfp^thb* desfraction of the settlement record cannpt 
givo.a'ngtt'of occupancy, though it may .be .taken to, show 
that th'e ac mint W£W recorded in the original record as having 
'rights of^pccupancy (No. 6 P. 11. 1881. dissenting from No. 1 
P, It. I87r>, dtevenuo). . 

/,d ' f t ^ " j 

Explanation 2»-—* ‘ Occupied ” y * thin tho meaning of ihis section 
shall •be Bold to include constructive occupation through jui 


mtST/fy 



agent or a sub-tenant holding undor tho tenant with rights 
of occupancy (No. 20 P. It. 1871; No. 22 P. It. 187G; No. 4 
P. P. 1881, Revenue). 


Explanation 3.—■'W hero a holding is one and indivisible, a 
person cannot be an occupancy tenant under Section 5 
quoad some of the proprietors, and a tenant under this 
section quoad tho other inoprietors (No. 8-1 P. P. 1881; 
No. 16 P. P. 1887). 

Remark. —Where, in a suit for enhancement of rent, the 
settlement Collector declared tho tenants to coino under 
Section 6 of tho Tenancy Act of 1887 and enhanced their 
rent accordingly, the tenants not expressly claiming any 
particular status, and the question of their status not being 
expressly put in issue, it was held, in a subsequent suit by 
the tenants to establish a right of occupancy under Section 5, 
Sub-section (1) of the Tenancy Act, that tho question of 
status was res judicata under the operation of Section 13, 
Explanation II of the Civil Procedure Codo (No. 5 P. P. 
1892, Pevenuo). 

160. Nothing in tho foregoing sections shall be 
deemed to preclude any person from establishing a 
light of occupancy op any ground other than the 
ground specified in those sections. 

Authority.—Section 8 of tho Punjab Tenancy Act, 1887. 

hoiuark,—This provision takes tho place of Sod-ion 8 of the 
old law. Fur the purpose of seeiug how tho old law was 
applied, reference maybe made to the following case : — 
No. 4 P. P. 1875 Povenue); No. 1 P. P. 1876 (Revenue) ; 
N r o. 112 P. P. 1880; No. 21 P. 11 1881; No. 90 P. P. 1882. 
it has been .held oy tho Financial Commissioner that tho 
proper and sensible view lo tu!*o of this section in to hold 
thut the tenant must prove that tin right claimed had 
g M narully or custom o ily been conceded to other tenants 
Similarly circumstanced (No. 17 P. P. 1892, Pevenuo). 
Thus, iu a case where e: actly similar tenancies had boon held 
by u singlo family iu pos-Oision of very old standing, 
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but certain members only of sucli family had been recorded 
in the Settlement papers as occupancy tenants, the reshbeing 
erroneously recorded as tenants-at-will, despite an admission 
by ono of the proprietors at the settlement of 1880 that the 
whole family were entitled to occupancy rights, and the 
order of the Superintendent of Settlement that they should 
be so recorded in respect of such proprietors 7 share: Held , 
that the Court had power, under Section 8 of the Punjab 
Tenancy Act, 1887, in awarding occupancy rights under 
Section 6 of the Act to those members who are entitled 
thereto, in virtue of an entry in the Settlement record, to 
correct the entries as regards the other members of such 
family, and to award occupancy rights to the latter also 
(No. 9 P. it. 1896, Eevenuo). And for a general discussion 
of the circumstances under 1 8 • Act might 

apply, see No. 6 P. E, 1900, Eevenue. 

161. If a tenant having a right of occupancy fails 
for more than one year without sullicient cause to 
cultivate his tenancy, either by himself or some 
other person, and to arrange for payment of the 
rent, thereof as it falls due, the right of occupancy 
shall be extinguished from the end of that year. 

Authorities.— Saction 38, Punjab Tenancy Act, 1887. Compare 
No. 38 P. E. 1871 ; No. 4 P. E. 1872, Eevenue Judgments; 
Nos. 22, 58 and 76 P. E. 1876 ; No. 54 P. E. 1879 ; No. 20 
of 1880; No. 45 P. E. 1891 (at page 244). 

Explanation 1.—A right of occupancy unexercised for a series 
of years by reason of the minority of the tenant shall he 
deemed to be an “abandonment” within the meaning of 
this section (No. 5 P. E. 1872 ; No. 12 P. E. 1879). 

Explanation 2.—A more temporary abnenco, the tenant mean¬ 
while arranging for the cultivation, will not bo deemed an 
“abandonment” within this section (No. 20 P. E. 1871). 
See also No. 1096 of 1880. 

Remark.—But tho rule embodied in the text only applies 
between landlord and tenant, it does not apply to the 







case of a tenant suing his joint-tenant for possession of his 
share (No. 9 P. R. 1872, Revenue ; No. Ill P. R. 1889, 
Civil). 


162. In either of the following cases, namely: — 

(a) it a tenant ha? been dispossessed without his 
consent of his tenancy or any part thereof 
otherwise than in execution of a decree or 
than in pursuance of an order under Sec¬ 
tion 44 or Section 45, Punjab Tenancy Act, 
18S7 (para. 200, post) ; 

(£) if a tenant who, not having instituted a suit 
under Section 45 of the said Act, has been 
ejected from his tenancy or any part thereof 
in pursuance of an order under that Section, 
denies his liability to be ejected, the tenant 
may, within one year from the date of his 
dispossession or ejectment, institute a suit 
for recovery of possession or occupancy, or 
for compensation, or for both. 

Authorities. —Section 50, Punjab Tenancy Act, 1887. Compare 
No. 80 P. R. 1876 ; No. 5-1 P. R. 1879; No. 20 of 1880. 

Remark. —A suit by a tenant to contest an ejectment is 
cognizable by a Civil and not by a P- -venue; Court ,Nos. 44 
and 45 P. R. 1891, F. M. ; ami No. 70 P. 11. 1893). Ho 
may also suo in the ordinary way to recover possession 
within twelve years (No. 64 P. R. 1898). 

Proviso. —Possession of a tenancy or of any land comprised in 
a tenancy shall not bo x’eeovorablo i under Section 9 of the 
Specific Relief Act, 1877, by a tenant, dispossessed thereof. 

Authority. —Section 51, Punjab Tenancy Act, 1887. 

Explanation. —The provisions of this paragraph only apply to 
cases of dispossession and ejectment hi landlords v^o. 
r. R. 188^), and not to suits by collateral heirs of a 
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deceased tenant to succeed to his tenancy (No. ICO P. 11. 


1890).* 


(«1).—SPECIAL CLASSES OF TENANTS. 

163 . In the Hazara District the following modi¬ 
fications. of' the Punjab tenancy Act have been 
introduced, but subject thereto the remaining pro¬ 
visions of that Act shall be deemed to be applicable 
to that district. ’ 

“ § 3 (1). A tenant*— 

(a) who had before the tenth day of April, 1873, 

occupied land for more than two generations 
in the male line of descent through a grand¬ 
father or grand-uncle, and paid no rent in 
respect*of the land beyond the amount of the 
land-revenue thereof and the rates and'cesses 
for the time being chargeable thereon, and 
has since that date continuously occupied the 
land and paid no rent in respect thereof 
beyond such amount as aforesaid ; or < 

(b) who having owned land and having ceased to 

be landowner thereof otherwise than by for¬ 
feiture to the Government* or than by any 
voluntary act, has, since he ceased to be land- 
owner, continuously occupied the lancbj.-or 

( c ) who in a village or estate in which ho settled 

along v c .Ii, or was settled l>y the''founders 
thereof, occupied land on the'tenth day of 
April, 1873, and lias continuously occupied 
the land since that date; or 

( d) who is or has been jagirdar of the estate or 


- This judgment was set aside on reriuwr, but on a UiiV. rent point (No. 87 
P. R. 1891). ' 
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any part of the est ate in which the land 
occupied. ivy ’him is situate, and who— 

{'■) being such jagirdav has continuously occu¬ 
pied the land for not less than twenty 
years, or 

(ii) having been such jagirdar, occupied the 
land-while lie was jagirdar and has con¬ 
tinuously occupied it for not less than 
twenty years; or 

(e) who occupied land before the summary settle¬ 
ment of 1817 and has continuously occupied 
it since that year ; or 

(/) who has continuously occupied land from a 
time within the currency of the first summary 
settlement and paid no rent in respect of the 
land beyond the amount of the land-revenue 
thereof and the rates and cesses for the time 
being chargeable thereon, 

shall be deemed to have a right of occupancy in the 
land so occupied. 

(2) The words in Clause (a) of Sub-section (1) 
denoting natural relations include relations by 
adoption. 

(d) Occupancy which was interrupted during the 
lido of the Sikh Government, but. was restored 
before the completion of the second summary settle¬ 
ment, and has since continued shall, not withstanding 
interruption, be deemed, for the purposes of 
Sub-section (1), to have beeu continuous. 

. (4) The word u laud ” in that sub-section does not 
hide either land occupied by gardens or groves 
°| fruit-bearing or other trees which Were originally 
planted by the landlord, or land held by a villuge- 
sorvaut on condition of his rendering service in 
* etui'ii therefor. 



Spsfgp 



jo Apodo.id oq; eJB q uq.ix ‘qufmqq oq; a 
umpioo lit soiounno; [woods r un.i3 


. P«»i 

°) jnatna.teAOJcj 


oqj Suippmo ‘pOBfrud uooq ?m, ‘COSI 'joy (qufun r) 
spmuoj, jtiomu.ioAot) aq; popquo joy uy ■'eggp^ 


■tw „l>ahx/witmv>£ Mtnnji *i«8i jo niX not^ngo^-.-^,,,^ 

v . ypojtijijsqns oq qnqs ( ‘ W8I ‘uoijnm&m 

Aounuo j, B.mznjj , so.in.Sq pun sp.ioAv oq; ( <ggo| 
Aounuaj, qnfuiqq, so.mSq pun spaoAY oq; j 0 i ‘pv 
pins oq; jo (g) uoi;oas-qng ‘pp uot;oo S ui ( e ) 8 § V 

pun ,‘uoo.ioq; ojqno&mp sossoo p u ’n S0 ;ni om 
pun .Comma; oq; jo omioAo.t-ptnq oq; JO junoiun oi l 
o; m.nippn m ‘oq Awn osn.> oq; m ‘enuoAoi-ptiw am 
jo pmoiun oq; jo aodirt .ukI swum oajoav; j 0 XI; . 
Sinp.oooxo ;ou ;unoum un o; poounquo oq Aniu ;uoi 
oqj ‘soqddu (;) uot;oos-qng qoupi o; osno n uj ( g ) ‘ 

•onuoAO.x-pmq oq; jo junouin oq; 
jo oodtu: .tod swum oajoav; unq; sso[ ‘;on.i;uoo 
Aq popqnSo.i ;ou si ;uoj siq pun g uotjoog 
.lopuu poqsqqiqso si’Aoundnooo jo ;qSt.t siq jt 
.to ‘uoipos-qns ;uq; jo (/) osmjjp ui poy roods 
ssnp oq; o; sSuopq aq ji .10 jofcmiumj 

oq; 0; suoiao.kI ouii; u uiojj Aounuo;' oq; 
paidnooo Apnonmjuoo ;oy siq; jo Suumoiu 
oq; uiq;iAV ;ou snq pun ‘uoi;oos-qns ;nq; jo 
(9) osnnp ui pay toads ssiqo oq’; 0; s"uopq oq ji (9) 

• onuoAo.i-punj oq; jo ;tmoiun oq; jo 
oadiui .iod swum xis unq; sso[ ‘gg^T J<J euuunj 
aq; o; snoiAo.rd oiui; n uio.ij Aounuo; oq; 
paidnooo Apnonur;uoo ;oy siq; jo Smuuoui 
oq; uppiAv snq pun uoipos-qns ;nq; jo (9) 
osnop ui poyioads ssup* oq; o; sSuopq oq jt 
.10 ‘uoipos-qns ;nq; jo (p) pun (a) ( (q) sosmqd 
n * poyroods sossnp oq; jo Aun o; sSuopq oq ;i (5) 

f onuoAo.i-pmq oq; 
jo ;unomn oq; jo oodtu aod swiun oav; unq; 

681 


■J,H01U-J.XVNaX 


MINI $T/fy. 


TENANT-RIGHT. 


189 



than two annas per rupee of the amount of 
the land-revenue; 


(b) if he belongs to any of the classes specified in 
clauses (b), (c) and (dj of that sub-section, or 
if he belongs to the class specified in clause 
(e) of that sub-section and has within the 
meaning of this Act continuously occupied 
the tenancy from a time previous to the 
famine of 1783, less than six annas per rupee 
of the amount of the land-revenue ; 

(e) if lie belongs to the class specified in clause (e) 
of that sub-section, and has not within the 
meaning of this Act continuously occupied 
the tenancy from a time previous to the 
faminctfof 1783, or if he belongs to the class 
specified in clause (./') of that sub-section, or 
it’ his right of occ upancy is established under 
Section 8 and his rent is not regulated bv 
contract, less than twelve annas per rupee of 
the amount of the land-revenue. 


(2) In a case to which Sub-section (1) applies, fho 
lent may be enhanced to an amount not exceeding 
vvo, six or twelve annas per rupee of the amount of 
io land-revenue, as tho case may be, in addition to 
ie ‘ amount of the land-revenue of the tenancy and 
' ie rates and cesses chargeable thereon,’ and 

§ ^ (fi) in Section 24, Sub-section (2) of tho said 
Act, for tho words and figures ‘ Punjab Tenancy 
Act, 1808,’ tho words and figures ‘ Ilazara Tenancy 
uegulation, 1873,’ shall be substituted.’’ 


Authority. -Regulation XIH of 1887, Hazara Tenancy lleyulai ;an. 


> le . 3a * An Act entitled the Government Tenants 
(1 unjab) Act 1893, has been passed, enabling the 
Government to grant special tenancies in certain 
Gnds in the Punjab, whn i are the property of tho 


» . 
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Government, and are wholly or partly irrigable 
from Government canals. 

The following are the main provisions of the Act: 

“ 2. Definition .] In this Act, unless there is some¬ 
thing' repugnant in the subject or context, 1 .Deputy 
Commissioner” includes also any officer appointed 
by the Local Government to perform .all or any of the 
functions of the Deputy Commissioner under this Act. 

3. * Application of Act.~\ The Local Government 
may, by notification in the official Gazette, apply 
the provisions of this Act to any tract of land which 
is the property of the Government. 

Remark. —The provisions of the Act have been applied to 
certain villages in the Gajranwala and Jkung districts. 
(Not. No. ‘JO of 12 August, 1896, published iu P. Gazette 
of 13th id .a.) 

4. Issue of statements of conditions of tenancies /] 
When this Act has been so applied to any tract, the 
Local Government may issue a statement or state¬ 
ments of the conditions on which it is willing to 
grant to tenants land situate in such tract. 

5. Maintenance of registers of tenancies.'] (1) When 
any such statement has been issued for any tract, 
the Deputy Commissioner shall, in manner herein¬ 
after provided, open and maintain for such tract a 
register or registers of tenancies granted on the 
conditions prescribed in such statement. 

(2) Every such register shall have prefixed thereto 
a copy of the statement of conditions to which it 
relates, and shall be in such form and shall contain 
such particulars as to the tenancies registered therein 
as the Local Government may prescribe. 

0. Enir// in rn/isf < r and sir/nature thereof on grant of 
icnanct/i] (1) before a tenancy is granted to any 
person iu any such tract, the prescribed particulars 


Afi uuieDdtx] by Act XIV of I8U6. 
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7. When any entry in any such register has been 
so signed as directed in the last foregoing section, the 
person signing the same as proposed tenant and his 
successors in interest shall, not withstanding any 
previous agreement or anything contained in the 
Punjab Tenancy Act, 1887 (XVI of 1887), or tho 
Ilazara Tenancy Regulation, 1887 (XIII of 1887), 
or any other enactment now in force, be deemed to 
have accepted, and to hold the lands described in 
such entry as a tenant from the Government on the 
conditions prescribed in the statement prefixed to 
such register. 

. & Transfer of rights of tenants .] Tho rights or 
interests vested in a tenant by or under this Act 
shall not be capable of being attached or sold in 
execution of a decree or order of any Court, or in 
any insolvency proceedings, nor shall they or any 
"f 10m ’ witl ‘? ut the previous consent in writing 
H ‘ financial Commissioner, bo transferred or 
com r*°' ^ an y sa le, gift) mortgage or other privatd 


. hums due in respect to tenancy recover.,hie as arrears 
und-revenue .J All sums duo to the Government in 
lespcet of a tenancy granted in pursuance of (his 
Act shall be recoverable as if they wore arrears of 

and-reveuue due from the tenant in respect of such 
tenancy.'' 


Authority.— Act III of 1893. 

164. Iu the Dera-Ghazi-Klmn District the fol¬ 
lowing local forms of heritable tenancy’exist:— 

(«) Mundemar or hutemar: a tenant who clears 
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jungle and brings lands under cultivation. 
He exercises the following rights : 

(1) lie cannot be ejected as loug us ih<3 con¬ 
tinues to cultivate ; 

(2) his occupancy righ, is heritable in the 

direct line; . . 

(3) he can cut self-grown timber for agricultural 
purposes ; 

(4) lie can build houses, but if he vacates his 
holding ho can remove only the materials 
he has paid for himself ; 

(5) he can generally sink Jcutcha wells, but not 
a pucca well without his landlord’s permis¬ 
sion ; 

(6) he can temporarily, but not permanently, 
sub-let his holding. 

(b) Jhuriband: a tenant of Ut or river lands, whoso 
tenure resembles that of the butenvir. lie 
pa vs a nnznrana, in cash or in kind, to the 
landlord, and the boundaries of his field are 
indicated by tying down bushes, whence tlie 
name jh u nbaud. 

Latmar: a tenant who raises embankments for 
irrigation, and who generally enjoys the same 
rights as a mundemar. See lalhbund , Section 

111 . 

Authority.— Sett lument Report, paras. 223, 224, 22'.), 230, and 
231 ; Tupper’s Customary Late, Yol. 11, ]>. 

165. A huhrnar tenant is one whoso tenure lasts 
as lom'- as the pncmi brick or wooden well lie lias 
Mink lasts. He only pays “ Itch ” to the proprietor. 

Authority.— Dera-Ghnr.L-Khan Settlement Report, para. 232, 

16 b. Basihu opaline are tenants in She Kangra 
District who have been induced to settle down on 
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the land, and build themselves a “ hasi ” or home¬ 
stead on or near it for the purpose, on an implied 
contract that they shall hold so long as they farm 
well and pay their stipulated rent. They are not 
considered as possessing occupancy rights, but even 
when evicted from the land they cannot be turned 
out of their basis or homesteads. 

Authority. —Mr. Ly all’s Settlement Report, paras. 51—50. 

167. Chaksis and Kang Chumpas are cottagers or 
subordinate proprietors in Lalioul, who hold their 
lands rent-free in lieu of stated services to the 
Thakur. They are never evicted, and enjoy the 
same rights of inheritance and mortgage as regular 
proprietors. They differ from Tul/ns, also a class 
of subordinate proprietors, chiefly in this respect, 
that they pay no rent, while the Yulfus pay rent 
and do public duty for the State ( hegar ), as well as 
occasional private service to the Thakur. 

Authority.—Gazetteer of the Kantrra District, Vol. II, pages 
121—126. 


(4 .)—tenants for a fixed term of years 

(miadi). 

168. Their rights are ordinarily determined 
according to the condition < under which they were 
admitted ; hut if such condition- have not been 
reduced into writing, or recorded in a record-of- 
rights before the passing of the Punjab Land 
Lovonue Act, 1887, or been entered by order of a 
A 0\ enue-officer in a rccord-of-rights or annual ree< rd 
under the provisions of that Act, they are still 
governed by such of the provisions of the 1 unjab 
1 onaney Act as may be applicable to ihevn. 

Authorities,— Section 111, Fun jab Tenancy Act, lt}S7, and 
Section 40 (as embodied in para. 170, post). 

R. 
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Explanation. —Any agreement relative to the occupation, rent, 
profits or produce of any land which lias been entered into 
for tlie term of the currency of an assessment shall, unless a 
contrary intention clearly appears in the agreement, 01 the 
agreement is terminated by consent of parties or course of 
law, continue in force until a revised assessment takes effect 
(Section 31, Clause (2) P. T. Act, 1887. Compare No. 50 
P. It. 1883; No. *121 ibid ; No. 8 P. B. 1884; No. 9 P. It. 
1886 ; and No. 5 P. It. 1895, Revenue). It is not necessary 
that the record-of-rights should have been sanctioned by the 
Local Government (No. 4 P. It. 1896, Revenue). 

Remark 1.—Shortly before the passing of the Punjab 
Tenancy Act, 1868, when great uncertainty prevailed as to 
tlio rights of tenants, many hereditary cultivators were 
induced in the Lahore and Amritsar Divisions to execute 
agreements whereby they agrood to accept leases for ten or 
fiftoen years, upon payment in kind, in lieu of their here¬ 
ditary occupancy. The Chief Court refused, however, to 
euforce such agreements on the ground of mistake on the 
p it •' of the ; to their ghts, and the want of 

a valid consideration to support the renunciation of their old 
occupancy (No. 16 P. R. 1872; No. 13 P. R. 1874 ; No. 42 
P. If. 1877 ; No. 372 of 1879). Compare No. 67 P. R. 18 >0. 
In like manner the High Court, North-Western Provinces, 
ha.^ hold that a kabuliyat < xecutcd by an occupancy tenant 
in which be surrenders his occupancy rights is prima facie 
open to suspicion, and the landlord to avail himself of it 
must prove adequate consideration (Yol I, Legal Remem¬ 
brancer, N.-W. P., 105, Revenue Judgments). 

Remark —It would seem that Section 111 of the Punjab 
Tenancy Act does nut sav<‘ irom its provisions any agree¬ 
ment unless it is In writing, or unless it is to be gathered 
from the ontries in a record-of-rigit 3 or annual record. 
But under Section 40 of the Act, a non-occlipuucy tenant, 
holding for n fixed term under ti “ contract,” can only be 
ejected at tin* expiration of that term, and there is nothing 
in tho terms of that section whi< h expressly requires the 
“contract” to be In writing, hough iu Section 58 tlr 
necessity of n written contract is specified. Moreover, a 
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pare agreement may be given effect to under Section 8 of' 
the Act, whether made boforo or after the passim- of the 
Act (No. 112 P. B. 1880; No. 28 P. B. 1^81) ^d aU 
agreements entered m settlement records are subject to the 
ordinary rules applicable to contracts (No. 81 P. 3,’. IS76- 
b.o. 50 P. E. 1883; No. 3 P. E. 1888, Eefvenue). 


169. Where a lease has been granted, or an 
agreement lias been entered into, by a landowner 
in respect of any land assessed to' land-revenue, 
ftxing for a period exceeding the term for which 
1,10 lund - r ovcnue has been assessed the rent or other 
•sum payable in respect of (he land under the lease 
ni agreement, and that term has expired, the lease' 
or agreement shall ho voidable— 


(«) at the option of the landowner if tlie land- 
revenue of the land has been enhanced and 
the person to whom the lease lias been 
granted or with whom the agreement has 
been entered into refine, to pay such rent 
or other sum as n Uevu.uo i .>n1, on the suit 
•>t the landowner, determines to he fair and 
equitable ; am! where the relation of landlord 
an< * h-nant exist- between the grantor and 
grantee of tlie lease, or between the persons 
nip* entered into tlie agreement— 

(e) at the option of the tenant if the land-revenue 
of the land has been reduced and the land¬ 
lord refuses to accept such rent as a Revenue 
Court, on the suit of the tenant, determines 
to be fair and equitable. 

Authority .—Suction 34, Claim. . 1 ), Punjab o nancy Act, 1887 . 


, 1^0. A tenant not having a right of occupancy, 
'lit holding for a lixed term unde/'a cont rat i ora 
• ‘-'tree or order of competent authority, shall he 
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liable to be ejected from bis tenancy at the expira¬ 
tion of that term, and, on any of the following 
grounds, before the expiration thereof, namely:— 
(a) that he has used the land comprised in the 
tenancy in a manner which renders it unfit 
for the purposes for which lie held it; 

(£) where rent-is payable in kind, that he has 
without sufficient cause failed to cultivate 
that land in the manner or to the extent 
•'customary in the locality in which the land 
is situate; 

(<?) on any ground which would justify ejectment 
under the contract, decree or order. 

Authority.—Section - 10 , Punjab Tenancy Act, 1837. 

Hciliark.—The tenant for a fixed term may also relinquish 
his tenancy without notice at the end of the term (Section 35 
of the Punjab Teuancy Act). 

171. A tenant holding under an unexpired term 
of years is entitled to an equitable remission in all 
cases in which a remission of revenue has been 
granted by competent authority to the landlord on 
the same ground and in respect of the same estate. 
Such remission may be made by a Revenue-officer 
to an amount which may bear the same proportion 
to the whole of the rent payable in respect of the 
land as the land-revenue, of which the payment has 
been remitted, bears to the whole of the land-revenue 
payable in respect of the land. 

Authority.—Suction 30, Punjab Tenancy Act, 1837. 

(c.)— TENANTS^ T- WILL. 

173. Arc entitled to hold occupation on the 
terms agreed upon at the commencement of their 
occupation from year to year, and are not liable to 
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ejectment, except at tlie end of any agricultural year 
and upon previous notice served upon them through 
a Revenue-officer by the landlord, either personally 
or by affixing the notice at their usual place of resi¬ 
dence ; or, in case of non-residence in the district, 
at some conspicuous place in or near the estate 
wherein the land is situate, on or before the fifteenth 
day of November in any year. 

Authorities.—Punjab Tenancy Act, 1887, Sections 41, 45, ,9u 
anil 91. Compare I. Ti. P. YII Cul. 710. 


Remark. —No agreement entitling a landlord to eject a tenant, 
otherwise than as provided in the Punjab Tenancy Act, shali 
be valid (Section 110 (1) (c)). 


173.—(1) The notice sliall specify the name of 
the landlord on whoso application it is issued, and 
describe the land to which it relates, and shall 
inform the tenant that lie must vacate the land 
before tlio first day of May next following, or that, 
if he intends to contest liis liability to ejectment, 
ho must institute a suit for that purpose in a 
Revenue Court within two months from the date of 
the service of the notice. 

(~) The notice shall also inform the tenant that 
if ho does not intend to contest his liability to be 
ejected and he has any claim for compensation on 
ejectment he should, within two months from flu 
date of the service of the notice, prefer liis claim to 
the 11evenue-ofiicer having authority undei the next 
following .sub-section to order his ejectment in the 
circumstances described in that sub-section. 

(•>) If within two months from the date of the 
service of the notice the tenant does not institute a 
suit to contest his liability to be ejected, ft Revenue- 
officer, on the application of the landlord, shall, 
subject to the provisions of the Punjab Tenancy Act 
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with respect to the payment of compensation, oi’der 
the ejectment of the tenant. 

Provided that the Revenue-officer shall not make 
the order until he is satisfied that the notice was 
duly served on the tenant. 

(4) If within those two months the tenant in¬ 
stitutes a suit to contest his liability to be ejected 
and fails in the suit, the Court by which the suit is 
determined shall by its decree direct the ejectment 
of the tenant. 

Authority. —Section 45, Punjab Tenancy Act, 1887. 

Remark. —In such a suit it is for the defendant, the landlord, 
to prove that he is tko landlord, for unless he is, he is not 
competent to have a notico of ejectment issued. But he i 
only required to make out a primd facie, case (Nu. 3 P. It. 
1895, at page 18). 

Tho decree must be either for dismissal of suit or tha,t the 
plaintiff is not liable to ejectment (No. 96 P. It. 1881; 
No. 18 1’. It. 1883). 

A notice' to quit would not be necessarily bad becauso tho 
uri a of tho land was incorrectly stated (I. L. P XXV Cal. 
36). 

174. r Penan ts of this class cannot, in the absence 
of custom, cut trees, grass, or wood for their own 
purposes, or sub-let their holding, except with the 
consent of the landlord. 

Authority. —Gust’s Revenue Manual , p. 46. 

Explanation.— \Vbere a tenant Iip- tho privilege* of cutting trees, 
lie must exert ir^e this right during tho term of liis tenancy, 
and cannot do so afterwards (I. L. li. II All. ; III ibid 
567 ; VIII ibid 167 ; XXII Cal. 712). 

175. But they have a right to graze agricultural 
cattle on the common laud, and to water them from 
the common tanks. 

Authority. —Gust’s Rectnw Manual, pp. 44 and 46. 
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eption.—But nothing in this section is to bo construed as 
prohibiting the proprietors from excluding a portion of the 
common waste laud from departure, provided sufficient 
grazing ground is left for the tenants (No. 100 P. E. 1881 ; 
No. 119 P. R. 1889). 


176. They can only make improvements on 
their tenancy with the assent of their landlords, and 
this assent may be inferred from circumstances. 

Authority.—Section G4, Punjab Tenancy Act, 1887. « 

Explanation.—Improvements made before the passing of the 
Punjab Tenancy Act, 1887, shall be deemed to have been 
made in accordance with the Act, unloss it is shown that 
the improvement was made in contravention of a written 
agreement between the tenant and his landlord (section Go 
ibid). Cf. No. 3 P. E. 189G, Revenue. 


177. When ejected they arc entitled, notwith¬ 
standing any agreement to the contrary made after 
the passing of the Punjab Tenancy Act, to compen¬ 
sation for actual improvements, begun before the 
sendee of the notice which resulted in their eject¬ 
ment, suitable to the tenancy and consistent with 
the conditions on which it is held, by which tho 
value of the tenancy has been, and at the time of 
demanding compensation continues to be, increased. 

Authority,—Section 08 and Section l and Section 110 (1Z»), 
Punjab Tenancy Act, 1887. Seo also No. 78 P. E. 1870, 
and No. GG P. R. 1887. 

Reumjpk. —As to what compensation may include, see No. 1 
•P* E. 1872, and No. 35 P. K. 187/. 

178. A decree or order for the ejectment of a 
tenant shall not be executed at any other time than 
between the first day of May and the fifteenth day 
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of June (both 


Officer making 


days inclusive) unless the Court or 
the decree or order otherwise directs. 


Authority.—Section 47, Punjab Tenancy Act, 1887. 


179. — (1) Where at the time of the proposed 
ejectment of a tenant from any land Ins uncut or 
ungathered crops are standing on any part thereof, 
he shall not be ejected from that part until the crops 
have ripened and lie has been allowed a reasonable 
time to harvest them. 

(2) The Court or Revenue-officer decreeing or 
ordering the ejectment of the tenant may, on the 
application of the landlord, determine any dispute 
arising in consequence of the provisions of sub¬ 
section (1) between the landlord and the tenant or 
between the landlord and any person entitled to 
harvest the crops of the tenant, and may in its or 
his discretion— 

(a) direct that the tenant pay for the longer occu¬ 

pation of the land secured to him under 
Hub-section (1) such rent as may be fair and 
equitable, or 

(b) determine the value of tenant’s uncut and 

ungathered crops, and, on payment thereof 
by the landlord to the Court or Revenue- 
officer, forthwith eject the tenant. 

(3) When a tenant for whose ejectment pro¬ 
ceedings have been taken has, conformably with 
local usage, prepared for sowing any land comprised 
in his tenancy, but has not sown or planted crops 
on* that land, he shall lie entitled to receive from 
the landlord before ejectment a fair equivalent in 
money for the labour and capital expended by him 
in so preparing the land, and the Court or Revenue- 
officer before which or whom the proceedings are 
ponding shall, on the application of the tenant, 
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determine the sum payable to the tenant under this 
sub-section end stay his ejectment until that sum 
has been paid to him. 

Authority. — Section 49, Punjab Tenancy Act, 1887. CJ.- 
Findheial Commissioner’s, 0. 17, para. 8. 


180. Any person in possession of land occupied 
without the consent of the landlord shall be liable 
to pay for the use or occupation of that land at tho 
rate of rent payable in the preceding agricultural 
year, or, if rent was not payable in that year, at 
such rate as the Court may determine to be fair and 
equitable. 

Authority.— Section 14 ibid. 

Explanation 1. —Where land is mortgaged the mortgagee is the 
“landlord” within the meaning of this section (No. 1 P. It. 
1893, Revenue). 

Explanation 2.—Tho object of this section is to entitle the 
“ landlord ” of land occupied without his consent to recover 
payment on account of tho uso and occupation of such land 
from any person in possession of it, as though such person 
was for this purpose a tenant, and as though tho monoy 
payable wero for this purpose rent (No. 82 P. R. 1894). 

Remark l.-A suit for sum recoverable for occupation of 
land “without the consent of the landlord,” under this parar* 
graph, is excluded from tho cognisance <>f the Civil Court 
by Clause u) of Section 77 (3 of the Punjab Tenancy Act, 
1887 (No. 26 P.E. 1895). 

Remark 2 .—As to what is a “fair and equitable” rent, 6oe 
Proviso t para. 186, post. 

181, When two or more persons are lundl nds of 
a tenant in respect of the same tenancy, the tenant 
shall not. be bound to pay part of tho rent of his 
tenancy to one ot those persons and part to another. 

Authority, —Soction 15 ibid. 
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Remark. —A suit by one of several co-sharers should ho 
framed so as to include the whole rent due, the otacr co¬ 
sharers being joined as co-defendants if they refuse to join 
as co-plaintiffs (I. L. E. XIX Cal. 735 ; VII ibid 150 ; XI 
ibid 015; XIV ibid 201; XV ibid 47; No. 77 P. ft. 1883). 
Cf. also I. L. E. XX Cal. 058, as to special contracts, which, 
when in writing or recorded in a record-of-rights, are saved 
from the operation of the Act by Section 111 (see para. 168, 
ante). 

182.—(1) Every tenant shall— 

(a) be liable to pay additional rent for all land 

proved to be in excess of the area for which 
rent has been previously paid by him, unless 
it is proved that the excess is due to the 
addition to his tenancy of land which, 
having previously belonged to the tenancy, 
was lost by diluvion or otherwise without 
any reduction of the rent being made ; and 

(b) be entitled to an abatement of rent in respect 

of any deficiency proved to exist in the area 
of his tenancy as compared with the area for 
which rent has been previously paid by him, 
unless it is proved that the deficiency is due 
to the loss of land which was added to the 
area of the tenancy by alluvion or other¬ 
wise, and that an addition has not been 
made to the rent in respect of the addition 
to the area. 

(2) In determining the area for which rent has 
been previously paid, the Court shall have regard to 
the following, among other matters, namely: 

(a) the origin and conditions of the tenants occu¬ 
pancy ; for instance, whether the rent was a 
rent in gross for the entire tenancy ; 

{b) whether the tenant has been allowed to hold 
additional land in consideration ol an addi- 
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tiou to his total rent or otherwise with the 
knowledge and consent of the landlord ; and 
(c) the length of time during which there has 
been no dispute as to rent or area. 

(3) In adding to or abating rent under this 
section, the Court.shall add to or abate the rent to 
such an amount as it deems to be fair and equitable, 
and shall specify in its decree the date on and from 
which the addition or abatement is to take effect. 

(4) An addition to or abatement of rent under 
this section shall not be deemed an enhancement or 
reduction of rent within the meaning of this Act. 
Authority. —Section 28 ibid. 

Remark 1.—Save as provided by any agreement, (para. 168), 
one of several joint proprietor bas no right to sue alone 
for enhancement of rent. Tho “ landlord ” under whom the 
tenant holds not being such proprietor alone, but such pro¬ 
prietor and his co-proprietors jointly (No. 77 P. E. 1883). 

Remark 4 .—A suit for enhancement of malihana is not con¬ 
templated by the Tenancy Act No. 10 P. E. 1887, Eevenue). 

(< I-)—GENERAL HI GUTS POSSESSED B Y OCCUPANCY 
TENANTS UNDER THE TENANCY ACT. 

h To hold land al a fixed rate , subject to enhancement 
on certain conditions. 

183. \Y here the rent of a tenant having a right 
of occupancy in any lund is a share of the produce, 
or of the appraised value thereof, with or without 5 
an addition in money, or is paid according to rates 
fixed with reference to the nature of the crops 
grown, or is a rent in gross payable in Lind, the 
tenant shall be entitled to occupy the land at that 

rent: 

Provided that, when the land or any part thereof 
previously not irrigated or flooded becomes irrigai d 
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or flooded, the rent payable in respect of the land 
or part may, subject to the provisions of the Punjab 
Tenancy Act, be enhanced to the share or rates, or 
with reference to the rent in gross, as the case may 
be, paid by tenants, having a similar right of occu¬ 
pancy for irrigated or flooded land -of a similar 
description and with similar-advantages. 


Authority. —Section 20 ibid. Cf. No. 5 P. B. 1893, Eevenue. 

Remark. —No agreement made between a landlord and tenant 
after the passing of the Punjab Tenancy Act shall override 
any provision of the Act relating to tho enhancement of tho 
rent of a tenant having a right of occupancy under Soction 6 
(para. 157, ante) or Section 6 (para. 159, ante). 


184. When the land, or any part of the land, 
held by a tenant having a right of ocr pancy to 
whom the last foregoing section appb ceases to 
be irrigated or flooded, the rent payable in respect 
of the land or part may be reduced to the share 
or rates, or with reference to the rent in gross, as 
the case may be, paid by tenants, having a similar 
right of occupancy, for unirrigated or unflooded 
land of a similar description and with similar 
advantages. 

Authority. — Section 21 Hid. 

Explanation. —In calculating the rent paid by tenants of a similar 
right of occupancy, tho proper test to adopt is to ascertain 
the rent paid in kind and tho proportion which, these renis 
bear t<» the land-revenue. In one case under the old law 
the proprietor was accordingly held entitled to enhancement 
to the extent of twice the Government revenue (No. 2 F. R. 
1872, Revenue). Cf also No. 03 P. R. 1S81, and 21 P. R. 
1888. 


185. Where a tenant having a right of occupancy 
pays his rent entirely by a cash-rate on a recognized 
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neasure of area or by a cash-rent in gross on his 
tenancy, the rent may be enhanced on the ground 
that, after deduction therefrom of the land-revenue 
of, and the rates and cesses chargeable on the 
tenancy, it is— 

(«) if the tenant belongs to the class specified in 
Clause («) of Sub-section (1) of Section 5 of 
the Punjab Tenancy Act, less than two 
annas per rupee of the amount of the land- 
revenue ; 


( b ) if he belongs to any of the classes specified in 
Clauses (/>), (c), and (d) of that sub-section, 
less than six annas per rupee of the amount 
of the land-revenue; 

(e) if he'belongs to the class specified in Sect ion G. 
or if his right of occupancy is established 
under Section 8, and his rent is not regulated 
by contract, less than twelve annas per rupee 
of he amount of the land-revenue. 


Authority. — 'on 22, Clause 1 , ibid. 


186. In a case to which the preceding sec¬ 
tion applies, the rent may be enhanced to an 
amount not exceeding two, six or twelve annas per 
rupee of the amount of the land-revenue, as the case 
may be, in addition to the amount of the land- 
revenue of the tenancy and the rates and cesses 
chargeable thereon. 

Authority. —Section 22, Clause 2, Ibid. 

Provided, that in no easo shall the Court fix the onhanced rout at 
a sum less than llie amount oi’ the land-revenue of the land 
and the rates and cesses chargeable thereunder. 

Authority.— Section 25, ibid. 

Remark.-— A Court is not bound t0 decree the full enhance¬ 
ment permissible (No. » 1*. B. 1900, Revenue). 
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Explanation 1.—Nothing in this section shall be deemed to affect 
the operation of any agreement between the landlord and 
tenant when the agreement either is in writing or has been 
recorded in a record-of-rights before the passing of the Land 
Revenue Act, 1887, or when entered by order of a Revenue- 
officor in a record-of-rights or annual record under tlio pro¬ 
visions of the Punjab Tenancy Act, 1887 (Section 111). Hut 
no agreement made after the passing of tho Punjab Tenancy 
Act shall override the provisions of that Act with respect to 
the enhancement of the rent of a tenant having a right of 
occupancy under • Section 5 or Section 6 of the Act (Sec¬ 
tion 110 (1) (a)). An entry in a settlement record of 1873 
prohibiting enhancement is not operative for a longer period 
than that of tho assessment of land-revenue (No. 9 P. R* 
1888, Revenue; No. 5 I\ R. 1895, Revenue). Tho repeti¬ 
tion of the ontry of this naturo in a revised settlement has 
not the effect of a new agreement, and the force of tho entry 
terminates with tho regular settlement (No. 3 P. R. 1889, 
Revenue). 

Illustration :— 

A clause in the icajib-uLarz of a village provided that 
tenants should continue (ha daslur) to pay for land under 
their cultivation at the rate at which tho revenue foil on 
owners : Held, that no enhancement could take place during 
the term of settlement (No. 42 P. R. 1881). Compare 
Nos. 30 and W k R. 1880 ; No. 183 P. R. 1882 ; and No. 61 
P. R. 1879. 

Explanation 2.—The mu- • fact that an agreement is executed in 
the belief that the Government assessment would not be 
increased, does not prevent the operation of such agreement, 
even if the assessment is increased (I. L. R III Pom. 154 ; 



. IV ibid 473 ) 


Explanation 3.—An entry made with respect to the enhancement 
of the rent of a tonant having it right of occupaucy before 
th * eighteenth day of November 1871, and attested by the 
proper officer in the record of a regular aettlexnent sanc¬ 
tioned by the Local Government, shall be deemed to be an 
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agreement witliin tlio moaning of this section (Section 11*2, 
Punjab Tenancy Act, 1887). 


187. After a decree lias been passed under the 
preceding section, no suit shall lie against the tenant 
for a further enhancement of his rent till the expira¬ 
tion of five years from the date of such decree, 
unless in the meantime the local area in which the 
land comprised in the decree is situate has been 
generally re-assessed and the revenue payable in 
respect of that land has been increased. 

Authority.— Sect Lou 21 (2) ibid. 

Proviso.—Whenever a rate is charged on a landholder in respect 
of lands held by a tenant with a right of occupancy holding 
at a favourable rent, such landholder may realise from such 
tenant a share of tho said rate, bearing the sumo preportion 
to tbe whole rate as the excess of the annual value over the 
n ut paid by such tenant bears to ball' tho annual value 
(Section 5, Act Y of 1878). 

Explauation.—Suits for tho re ;overy from tenants m any share 
of such rate, and all -nits on account of illegal exaction of 
such rate, or for settlement of accounts, shall bo cognizable 
by the Courts which, for tbe time being, have cognizance of 
suits lor rent due on laud ,Section 12 ibid). 

188. Subject to the provisions of the preceding 
section, a suit instituted for the enhancement of tho 
rent of a tenant having a right of occupancy shall 
not be entertained in either of the following cases, 
namely :— 

(a) if within the ten years next preceding its 
institution his rent has been commuted 
under Section Id of the P. T. Act, 1887, or 
enhanced under Section 24 of the said Act; 

(^) if within that period a decree has been passed 
Under the said Act, dismissing on the merits 
u suit for the enhancement of his rent, 
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unless the land or some part of the land comprised 
in his tenancy, not having been irrigated or flooded 
at the time of such commutation, enhancement or 
decree, has become irrigated or flooded. 

Authority. — Section 24 (3) ibid. 


2. Abatement and Remission . 

189. An occupancy tenant may claim abatement 
of the rent previously paid by him on either of the 
following grounds:— 

(a) that the area of his tenancy as compared with 
the area for which rent has been pi eviously 
paid by him has been diminished, unless it is 
proved that the deficiency is due to the loss 
of land which was added to the area of the 
tenancy by alluvion or otherwise, and that 
an addition has not been made to the rent in 
respect of addition to the area. 

Authority.—Section 28, Clause (1) ibid . 

Explanation 1.— In determining the area for which rent 
has been previously paid, the Court shall have regard 
to the following, among other matters, namely :— 

(a) the origin and conditions of the tenant’s occu¬ 

pancy ; for instance, whether the rent was a 
rent in gross for the entire tenancy ; 

(b) whether the tenant ha-: been allowed to hold 

additional land in consideration of an addition 
to hit total rents or otherwise with the know¬ 
ledge and consent of the landlord ; and 

(c) the length of time during which there has been 

no dispute as to rent or area (ibid, Clause 2). 

Explanation 2.—In abating rent under this section, the 
Court wliall ubate to such an amount as it deems to be 
fair and equitable, and shall specify in its decree the 
date on and from which the abatement is to take effect 
(ibid, Clause 3). 
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Explanation 3.—This section must bo read together with, 
tho provisions of Section 110 (la), which. enacts that no 
agreement made botween a landlord and tenant after 
the passing of the Act shall override any provisions of 
the Act with, respect to the reduction, remission, or 
suspension of a tenant having a right of occupancy 
under Section 5 (para. 157 ante), or Section 6 (para. 159 
ante). In the case of other tenants, agreements if 
otherwise valid, would bo operative (Sections 111 & 112 
of the Act). 


(b) that tho productive powers of his tenancy 
have been decreased by any cause beyond 
his control. 


Authority. —Section 23, Punjab Tenancy Act, 1887. 


190. If it appears to a Court making a decree 
for an arrear of rent that the area of a tenancy lias 
been so diminished by diluvion or otherwise, or that 
the produce thereof has been so diminished by 
drought, hail, deposit of sand or other like calamity, 
that the full amount of rent payable by the tenant 
cannot be equitably decreed, the Court may, with 
tho previous sanction of the Collector, alien such 
remission from the rent payable by the tenant as 
may appear to it to he just. 

Authority.— Section 29, Punjab Tenancy Act, 1887. 

Remark. —The Collector, in granting or refusing sanction, 
■bould bo guided generally by the earn© principles as 
govern remissions of laud-revenue (l'\ C. b>o. 17, pai'n. 5). 

191.—(1) Whenever from any cause the payment 
of the whole or any part of the laud-rovenne pay¬ 
able in respect of any land is remitted or suspended, 
a Revenue-officer may, by order, remit or suspend, 
the ease may he, the payment of the rent of that 


n. 
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land to an amount which ma| hear the same pro¬ 
portion to "the whole of the rent payable in respect 
of the land as-the land-revenue of'which the pay¬ 
ment has been remitted or suspended bears to the 
whole of the land-revenue payable in respect of the 
land. ' • ' 

(2) An order passed under Sub-section (1) shall 
not bo liable to be contested by suit in any Court. 

(3) A suit shall not lie for the recovery of any 
rent of which the payment has been remitted, or, 
during the period of suspension, of any rent of. 
which the payment has been suspended. 

(4) Where the payment of rent has been suspended 
the period during which the suspension has-con¬ 
tinued hall be excluded-in the computation of the 
period of limitation prescribed for a suit'for the 
recovery of the rent. 

(5) If the landlord collects any rent of which the 
payment has been remitted, or'before .the expiration 

.of the period of suspension collects any rent of 
which the payment has been suspended, the whole 
of the land-revenue remitted'or suspended in his 
favour, shall become immediately payable by him. ' 

(0 ) The provisions of tins section relating to the 
remission md suspension of the payment of rent 
may l)o applied, so far as they can be made applic¬ 
able, i land of which the land-revenue has been ••• 
released, compounded for, or redeemed; in any case 
in w hich, if ilie land-revenue in respect of the land 
had not been released, compounded for, or redeemed, 
the whole or any part of it might, in the opinion of 
the Revenue-officer, he remitted or suspended under 
the rules for the time being in force for regulating 
the remission and suspension of land-revenue. 

Authority.— Section 80 ibid. 
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3 .—Mode of Payment of Rent. 


192.—(1) The rent for the time being payable in 
1 ospect of a. tenancy shall be the first charge on the 
produce thereof. 

(2) A tenant shall b'e entitled to tend, cut, and 
harvest the produce of his tenancy in due course of 
husbandry without any interference on the part of 
his landlord. 

(3) Except where rent is taken by division of 
the produce, the tenant shall bo entitled to the 
exclusive possession of the produce. 

j ("0 ^ hero rent is taken by division of the pro* 

(«) the tenant shall be entitled to the exclusive 
possession of the whole produce until it is 
divided; 

(J>) the landlord shall bo entitled to bo present at, 
and take part in, the division of the produce; 
and 

(<■) when the produce has been divided, the land¬ 
lord shall be entitled to the possession of his 
share thereof. 

Authority.— Section 12 ibid, 1887 . 

\ na ^ v * k’lauae 1 of this Section is intended to give the 
tine cud n lien upon the produce of a tenancy for u par- 
icu ar harvest in respect of not only tho rent due for that 
arvest, hut also the arrears of rent due for previous- 
larvests, the words “rent for the time being payable” 
1,11 un j n £ rout which has accrued due and which is just 
accruing due (No. 54 P. U. 1895). Of. 1. 7,. K, XV All. 
375. i * 


r> (1) Where rent is taken by any of the 

lowing methods, namely:— 

( a ) by division or appraisement of the produce, 

p 2 
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(b) by rates fixed with reference to tbe'ndtiire of 

the crops grown,- . ■ ' ' 

(c) by a rate on a recognized measure o± area, 

(af) by a rent in gross 6n the tenancy, or ' . 

(e) partly by one of the methods specified m 

Clauses («), ( b ), and (c) of this sub-section 
and partly by another- or others of them, 
one of those methods shall not be commuted in 
whole or in part into another without the consent ot 

both landlord and tenant. 

(2) In the absence of a contract or decree or 
order of competent authority to the contrary, a 
tenant whose rent is taken by any of the methods 
specified in Clauses (a), (b), and (c) of Sub-section (1), 
or by the method specified m Clause («) of that 
sub-section, shall not be liable to pay for a tenancy 
rent at any higher rate, or of a higher amount, as 
the case may be, than the rate or amount payable 
in respect of the tenancy for the preceding agri¬ 
cultural year. 


Authority. —Section 13 ibid. 

Explanation 1.—A commutation agreed upon by a tenant under 
a mistaken view of bis slaitis, shall not be deemed to be a 
voluntary commutation, or made -with consent within the 
meaning of this section (No. 42 P. E. 1877). Compare 
No. IS P. E. 1872 and No. 67 P.E. 1S7C. 


Explanation 2.—The mere fact that a landlord has been in the 
habit of receiving the value of the share of the produce 
payable to him, instead of the produce itself, does not 
constitute a commutation made with his consent within the 
meaning of tins section (No. 23 P. E. 1873). Compare 
No. 3 P. B 1895, Bevenue. 


Explanation 3.—An entry made with respect to the commutation 
of rent in kind into rent in money or vice versd, before the 
eighteenth day of November, 1871, and attested by the 
proper officer, in the record of a regular settlement sanc¬ 
tioned by the Local Government, shall be doomed to be an 
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agreement within the meaning of this section (Section 
112 (a), Punjab Tenancy Act, 1887). 

Remark 1 . — Where a tenant usually paid cash rates, hut 
owing to a partial failuro of the cotton of the autumn crop, 
full cash rates had not been paid by him and he had taken 
a spring crop of grain off the land, it was held that he was 
liable to give tho landlord a share of the produce of the 
grain crop (No. 77 P. R.1873). 

Remark 3. —The object of Clause (2) of this paragraph is to 
prevent the rent of a tenancy (of the lands specified) from 
being arbitrarily raised. Its terms are not restricted to a 
tenant holding for a fixed period; the language is equally 
applicable to a tenant holding for an indefinite period in 
respect of the rent of successive years after the first (No. 82 
P. R. 1894, at p. 280). 


PRODUCE-RENTS. 

194. Where rent is taken by division or appraise¬ 
ment of the produce, if tho tenant removes any 
portion of tho produce at such a time or in such a 
manner as to prevent the due division or appraise¬ 
ment thei'eof, or deals therewith in a manner 
, contrary to established usage, the produce may be 
deemed to have been as full as the fullest crop of 
the same description on similar land in the neigh¬ 
bourhood for that harvest. 

Authority. Section 1G ibid. This is an application of the rule 
of law, omnia prasumuntur contra spoliatorem. 

Remark, The presumption as to yield can therefore only 
arise if it is proved that the tenant acted dishonestly in 
order to prevent duo division or appraisement, and that the 
landlord, acting with timely promptitude, honestly did his 
best to bring about the duo sharing of tho crop (No. 3 P. R. 
1899, Revenue). 


195. If either the landlord or the tenant neglects 
to attend, either personally or by agent, at the 
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proper time for making the division or appraisement 
of the produce, or if there is a dispute about the 
division or appraisement, a Revenue-officer may, on 
the application of either party, appoint such person 
as he thinks fit to be a referee to divide or appraise 
the produce. 

Authority.— Section 17 ibid. 

196.—(1) When a Revenue-officer appoints a re¬ 
feree under the last foregoing section, lie may, in 
his discretion,.give him instructions with respect to 
the association with himself of any other persons as 
assessors, the number, qualifications and selection of 
those assessors, and the procedure to be followed in 
making the division or appraisement. 

(2) The referee so appointed Shall make the 
division or appraisement in accordance with any 
instructions which he may have received. from the 
Revenue-officer under the last foregoing sub-section. 

(3) Before making the division or appraisement 
the referee shall give notice to the landlord and the 
tenant of the time and place at which the-division 
or appraisement will lie made, but if either the land- 
ha (I or the tenant fails to attend personally or by 
agent, tiie referee, may proceed ex parte. 

(4) for the purpose of making the division or 

apprai e, with his assessors, if any 

may enter upon any land on which, or into any 
building in which, the produce is. 

Authority. —Section 18 ibid . 

197. H) The result of the division or appraise¬ 
ment shall hr recorded and signed by the referee, 
and the record shall be submitted to the Revenue- 
officer. 





TENANT-RIGHT. 


21 -: 


) The Revenue-officer shall consider the record, 
and, after such further inquiry, if any, as he may 
deem necessary, shall make an order either confirm¬ 
ing or varying the division or appraisement. 

( ; i) The Revenue -officer shall also make such 
order as to the costs of the reference as he thinks 
fit. 


(4) The costs may include the remuneration of 
the referee and of the assessors, if any, and may be 
levied from the applicant before the appointment of 
the referee subject to adjustment at the close of the 
proceedings. 


Authority.—Section 19 ibid. 


4. — Ejectment. 

LIABILITY TO EJECTMENT. 

198. A tenant having a right of occupancy shall 
be liable to be ejected from his tenancy on any of 
the following grounds, namely: — 

(a) that he has used the land comprised in the 

tenancy in a manner which renders it unfit 
for the purposes for which ho held it; 

(b) where rent is payablo in kind, that ho has 

without sufficient cause failed to cultivate 
that land in the manner or to the extent 
customary in the locality in which the land 
is situate; 

( c ) that a decree for an arrear of rent in respect 

of the tenancy has been passed against him 
end remains unsatisfied. 

Authority .-Section 39 ibid. 

Remark 1.—With reference to Clause (/>), it should also he 
noted that if the rent is payable in kind and the tenant vil- 
fully cultivates inferior crops, the landowner ' ill be entitled 
to a decree on an average crop (Gust’s Revenue Manual, 
p. 44). 
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Remark 2. -The above paragraph must be read subject to 
the provisions of Section 48 of the Punjab Tenancy Act, 
which allows the Court to substitute an award of compensa¬ 
tion for ejectment whore the injury caused by the tenant is 
capable of being so remedied. 

199. But a tenant shall not be ejected otherwise 
than in execution of a decree' for ejectment, except 
when a decree for an arrear of rent in respect of liis 
tenancy has been passed against him and remains 
unsatisfied. 

Authority .—Section 42 ibid. 

Explanation 1.—When a tenant has appealed from a decree for 
ront, a decree for ejectment against him cannot be passed 
under this section until the appeal is determined (No. 78 
P. R. 1873 ; No. (iO P. R. 1874). 

Explanation 2. —No agreement made between a landlord and 
tenant after the jessing 0 f unjal) Tenancy Act, 1887, 

shall entitle a landlord to eject a tenant otherwise than in 
accordance with the provisions of the Act (Section 110(1) (c)). 
And an entry in any record-of-rights providing that a land¬ 
lord may eject a tenant otherwise than in accordance with 
the provisions of the Punjab Tenancy Act, 1887, shall bo 
void (Section 109 (c)). 

E^planation3.—The words “decree . . . for an arrear of rent” 
include the amount decreed for costs in the suit as well as 
the amount found to be actually due for rent (No. 87 P. R. 
1831). 

Remark 1 .—In making a decree for ejectment, the decroe 
must specify the preciso lauds from which a teuant is to be 
ejected (No. 6 P. R. 1891, Revenue). 

Remark 2 .—Under the old law whenever a decroo for an 
arrear of rent was made against a tenant having a right of 
occupancy, the Court parsing the decree was required to 
fuby explain to the judgmont-dobtor that* if the decree 
was not satisfied within fifteen days, he would bo liable to 
ejectment from the land with respect to which the decree tor 
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rent is passed at the suit of his landlord. A note by the 
Court, that such explanation had been duly made, was 
required to be annexed to the judgment (Chief Court Boole, 
Circular No. YI—509, dated 15th March, 1873). This will 
not be necessary under the now law, as the subsequent 
procedure for ejectment requires notice to be served on the 
tenant. 


PROCEDURE ON EJECTMENT. 

—(1) Where a decree for an arrear of rent 
remains unsatisfied by a tenant, the landlord may 
a Pp!y to a Revenue-officer for the ejectment of the 
tenant, and the Revenue-officer shall, after such 
inquiry with respect to the existence of the arrear 
as lie deems necessary, cause a notice to bo served 
on the tenant, stating the date of the decree and 
the amount due thereunder, and informing him that 
if lie does not pay that amount to the Revenue- 
officer within fifteen days from receipt of the notice, 
he will be ejected from the land. 

^ the amount is not so paid the Revenue- 
officer shall, subject to the provisions of the Punjab 
enancy Act, 1887, with respect to the payment of 
compensation, order the ejectment of the tenant 
unless good cause is shown. 

Authority.— Sections 43 and 44 ibid. 

Illustration :— 

Bis ‘ good cause ” if the tenant pays the amount of the 
an ears decreed against him before the order of ejectment i 9 
passed (No. 5 1\ R. 1900, Revenue). 

Explanation. Where there are several co-sharers of n holding 
m hie cultivating possession of a tenant, they eolleuively 
constitute the landlord for the purpose of issuing a notice 
Und6r this paragraph (No. 19 P. It. 1886; No, 16 P. R, 
1887). Cf. also I. L. R. Ill Bern. 23 (at page 24) • NXT 
lhld 154 J VII Cal. 414 ; XI ibid 615. 
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Remark. —A mdlord wlio wishes to eject a tenant may 

either proceed by notice under this paragraph, or ho can 
institute a suit for ejectment without previous notice under 
Sub-scction 13, Clause' (e) of Section 77 of the Punjab 
Tenancy Act (No. 5 P. E. 1896, Eevenue). As to the pro¬ 
cedure of the Eevenue-officer on receiving an application for 
ejectment, see Section 45 of the Punjab Tenancy Act 
(para. 173, ante). 


201. A tenant who has made an improvement 
on his tenmicy; in accordance with the provisions of 
the Punjab Tenancy Act, 1887. shall not lie ejected, 
and the rent shall not be enhanced, until he has 
received compensation for the improvement, pro¬ 
vided that the improvement was not begun by the 
tenant after the institution of the suit, or service of 
the notice, which resulted in his ejectment, and 
provided also the tenant has not previously accepted 
the tender of a lease as a bar to the right to com¬ 
pensation. 

Authority.—Section 68 ibid road in connection with Sections 66 
and 67, ibid. 

Remark.—The question of compensation should be decidod 
in the suit, whether for ejectment by the landlord, or to 
contest the notice of ejectment by the tenant, and should 
not be left over for future settlement (No. 13 P. E. 1890, 
Eevenue). Cf. No. 9, ibid. Omission to direct a tenant to 
file a statement of claim to compensation is a material irre¬ 
gularity which may bo corrected on revision (No. 6 P. E. 
1892, Eevenue). 


202.—(1) If from any cause the amount of com¬ 
pensation payable to a tenant— 

(a) for improvements or disturbance; or 
(i) under Section -JO.' Punjab Truancy Act, 1887, 
for the value of uncut or ungathered crops, 
or the preparation of land for solving, 
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the omission, but the Court or Iilvenue-officer which 
decreed or who ordered the ejectment niay, on 
application made by the tenant within one year 
from the date of the ejectment, correct the omission 
by making in favour of the tenant an order for the 
payment to him by the landlord of such compensa¬ 
tion as the Court or oflioor may determine the tenant 
to be entitled to. 

(v ) An order made under Sub-section (1) may be 
executed m the same manner as a decree for money 
11 ia ) )0 executed by a Revenue Court. 

Authority. -Section 74 ibid. As to the old law, see Section 25 
of tho Act of 1868 and No. 96 P. R. 1881! 


203, If a tenant has been dispossessed without 
ins consent of his tenancy or any part thereof other¬ 
wise than m execution of a decree or than in pur- 
suanee of an order passed under Sections -4-4 and 45 
iL tho 1 ' u V ab tenancy Act, 1887 (paras. 200 and 
L ty. an {?” n »ay, within ono year from the date 
ot Ms dispossession or ejectment, institute a suit for 
loco very of possession or occupancy, or for compen¬ 
sation, or for both. A 

Authority. Section 50 ibid (vide para. 162, ante). 

Remark,— For the old law, see No. 46 P. E. 1873 ; No. 80 
1 ■ E * 187(3 ; No. 54 P. E. 1879 ; No. 91 P. E! - 1881; No. 96 
lb,d; No- 18 1 J - E. 1883; No. 39 ibid; No. Ill ibid. 


5.— Relinquishment. 

2(H. Every tenant other than a tenant holding 
a fixed term (as to whom see Remark to para. 170, 
ua '') shall be liable to pay tho rent payable jn 
Aspect of lug tenancy for any pari of the t usuing 


mtsTfy 


V TENANT-RIGHT. 

agricultural year during which the tenancy is not 
let by the landlord to some other person or is not 
cultivated by the landlord himself, unless, on or 
before the fifteenth day of January next before the 
commencement of that year, he gives notice, either 
verbally or in writing, to the landlord of his inten¬ 
tion to relinquish such land at the end of the 
agricultural year then current, and relinquishes it 
accordingly. 

Authority. —Section 36, Punjab Tenancy Act, 1887. 

Explanation. — A tenant cannot, without the consent of his land¬ 
lord, relinquish a part only of his tenancy (Section 37 ibid). 
Cf. L. E. XXY Ind. App. 210 (at page 217). 

Remark. —Where an occupancy tenant has validly sub-let or 
mortgaged his holding he cannot relinquish under this 
paragraph so as to affoct the rights of his sub-lessee or 
mortgagee (I. L. K. XVIII All. 354). 

205. The tenant may, instead of, or in addition 
to, giving the notice in the manner mentioned in 
the preceding section, apply to a Revenue-officer on 
or before the fifteenth day of January in any year 
to cause the notice to be served on the landlord, and 
the Revenue-officer, on receiving the cost of service 
from the tenant, shall cause the notice to be sent as 
soon as may be. 

The notice shall, if practicable, be served person¬ 
ally on the landlord, or failing him on his recognized 
agent, or on an adult male member of his family 
who is residing with him. 

But if service cannot be so made, the summons 
may lie served by posting a copy thereof at his 
usual or last known place of residence; or if he 
does not reside in the district in which the Revenue- 
officer is employed, at some conspicuous place in or 
near the estate wherein the land is situate. 

Authority. —Sotiion 36 (2) <r.d .Sections 00 and 01 ibid. 
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6.— Sub-letting and Alienation. 



206. —(1) A tenant having a light of occupancy 
in land may, subject to the provisions of this Act 
and to the conditions of any written contract 
between him and his landlord, sub-let the land or 
any part thereof for any term not exceeding seven 
years. 

(~) A person to whom land is sub-let by a tenant 
Having a right of occupancy therein shall, in respect 
oi that land, and so far as regards the landlord, bo, 
jointly with the tenant, subject to all the liabilities 
ot the tenant under this Act. 


Authority. —Section 58, Punjab Tenancy Act, 1887. 

Explanation.— This section must bo read subject to the provi¬ 
sions of Sections 111 and 112 (6) of the Punjab Tenancy 
Act, 1887. 

Remark. A sub-lease effected under this section can of 
course only endure so long as the tenancy lasts (No. 79 P. R. 
1878). Thus an hypothecation of the trees on the land 
occupied by any occupancy tenant ceases to bo enforceable 
with the tenant’s ejectment, or tho cessation of his tenancy 
i.I. L. R. Ill All. 567). And the toinmt will be liable for a 
breach of his obligation to restore possession if his sub¬ 
tenant refuses or neglects to give up possession when the 
term ends (No. HP.R '1898). Cf. para. 211, post. 



(1) A tenant having a right of occupancy, urn l<r 
Section 5 may transfer that right by sale, 
gift or mortgage, subject to the conditions 
mentioned in this section. 


Remark 1 . —An entry ill the Wajib-ul-ari to the effect 
that an occupancy tenant has the power of sale (ikhtiyar 
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farokht manruxiyat l:a hat), does not enable the widow 
of a deceased tenant to mortgage her right of occu¬ 
pancy, although in the case of the occupancy tenant 
himself such power of sale would include the losser 
power of mortgage (No. 3 P. E. 1897, Kovenue). 



(2) If he intends to transfer the right by sale, 

gift, mortgage by conditional sale or usufruc¬ 
tuary mortgage, he shall cause notice of his 
intention to be served on his landlord 
through a Revenue-officer, and shall defer 
proceeding with the transfer for a period of 
one month from the date on which the notice 
is served. 

(3) Within that period of one month the landlord 
may claim to purchase the right at such 
value is a Revenue-officer may, on applica¬ 
tion made to him in this behalf, tix. 

(4) . Wlien the application to the Revenue-officer 

is to fix the value of a right of occupancy 
which is already mortgaged, he shall fix the 
value of the right as if it were not mortgaged. 

(5) The landlord shall be deemed to have pur¬ 
chased the right if he pays the value to the 
Revenue-officer within such time as that officer 
appoints. 

(0) On the value being so paid, the right of 
occupancy shall be extinct, and the Revenue- 
officer shall, on the application of the land¬ 
lord, put the landlord in possession of the 
tenancy. 

(7) If the right of <>. upancy was already mort¬ 
gaged, the tenancy shall pass to the landlord 
unencumbered by the mortgage, but the. 
mortgage-d ebt shall he a charge on the 
purchase-money. 
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(S) If there is no such charge as aforesaid, the 
Revenue-officer shall, subject to any direc¬ 
tions which he may receive from any Court, 
pay the purchase-money to the tenant. 

(9) If there is such a charge, the Revenue-officer 

shall, subject as aforesaid, either apply in 
discharge of the mortgage-debt so much of 
the purchase-money as is required for that 
purpose and pay the balance, if any, to the 
tenant, or retain the purchase-money pending 
the decision of a Civil Court as to the person 
or persons entitled thereto. 

(10) Where thero are several landlox-ds of a 
tenancy, any one of them may bo deemed 
to be the landlord for the purposes of this 
section. 

(11) No suit or other proceeding shall be insti¬ 
tuted against the Secretary of State for India 
in Council, or against any officer of the 
Government, in respect of anything done by 
a Revenue-officer under the two Iasi fore¬ 
going sub-sections; but nothing in this sub¬ 
section shall prevent any person entitled to 
receive the whole or aiiy part of tlie pur¬ 
chase-money from recovering it from a 
person to whom it has been paid by a 

Revenue-officer. 

Authority.—Section 53 ibid. Of. No. 17 P. It. 1892. F. B.; anti 
No. G P. It. 1893, Revenue, as to the proper form of de< ree 
to he made in a suit brought by the landlord against a 
mortgagee. 

Explanation. —The rights secured to landlords under this section 
are, by force of Olauso 10 of tho said section notj merely 
joint rights belonging to all the landlords in a body, but 
are secured for cr.h L cdlonl severally if there be up asser¬ 
tion of their rights by the whole body of landlord? (No. (if) 

, P. E. 1894). 


mtST/fy 



TENANT-EIGHT. ' 

TiOl.nlJ k. Tho more fact that an alienation has received the 


<SL 


assent of tlie landlord will not prevent the reversionary heir 
of the tenant from disputing the validity of tho same (No. 89 
P. R. 1898 (F. B.), and No. G9 P. R. 1900). Cf. also No. 4 
P. It. 1900, Revenue, where the same principle was affirmed 
in regard to a mortgage by the widow of an occupancy tenant. 


208 . Where a mortgagee of a right of occupancy 
under Section o of the Punjab Tenancy Act pro- 
poM3s to foreclose his mortgage or otherwise enforce 
. . * ie11 011 the land subject to the right, tho pro¬ 
visions of the last foregoing section shall, so far 
as they can be made applicable, apply as if the 
mortgagee were the tenant. 

Authority .-—Section 54 ibid. 


209 . (1) A right of occupancj^ under Section 5 

of the Punjab Tenancy Act may be sold in execution 
of a decree or order of a Court. 

. (~) notice of an intended sale of any such 
right shall be given by the Court to the landlord, 
and if at any time before the close of tho day on 
which the sale takes place the landlord pays to the 
Crmi i or to tho officer conducting the sale a deposit 
of twenty-five per centum on the highest bid made 
at the suh*,. he shall be declared to be the purchaser 
instead of the person who made that bid. 

Authority.—Section 55 ibid. 


210 . A right of occupancy under any other 
section than Section 5 of the Punjab Tenancy Apt 
snail not b( attached or sold in execution of a decree 
•>r order of ai y Court, or, without the previous con¬ 
sent in writing of the landlord, be transferred by 
private contract. 

Authority.— Section 5C ibid. 
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Explanation. —An exchange of their respective holdings by two 
tenants holding under Section 8 of the Punjab Tenancy Act 
(see para. 160, ante) is a transfer -within the meaning of this 
section (No. 2 P. R. 1898, Revenue). 

Remark. —Til the case of there being more than one landlord, 
the consent of all the co-laiullords would seem to be neces¬ 
sary. Cf : No. 35 P. R. 1883 ; No. 65 P. R. 1894. 

211. When a right of occupancy has been trans¬ 
ferred by sale, gift or usufructuary mortgage to a 
person other than the landlord, that person shall, 
in respect of the land in which the right subsists, 
have the same rights and be subject to the same 
liabilities as the tenant to whom before the transfer 
the right belonged had and was subject to. 

Authority.— Section 57 ibid. 

Illustration :— 

Au occupancy tenant mortgages his tenant rights to B, 
and soino time afterwards dies without heirs. The right of 
the mortgagor having thus come to an . ud, the interest of 
the mortgagee necessarily ceases, and the proprietor is 
entitled to possession of the land (No. 79 P. It. 187' ). 


IRREGULAR TRANSFERS. 

212. Any transfer made of a right of occupancy 
in contravention of the foregoing provisions shall he 
voidable at the instance of the landlord. 

Authority. — Section GO ibid. 

Komark. —If the landlord wishes to contest the alienation, he 
must sue in the Revenue Court to cancel the Ininbior within 
a reasonable time, otherwise acquiescence may bo inferred 
(Nos. 1 and 2 P. R. 1898, Revalue). Cf. No. i 1 P. R. 1895; 
No. 23 ibid. The limitation for such a suit is six years from 
die date on ^ hit li the right to sue accrues (No. 135 P. R. 
1888; No. 1 P. R. 1898, Revenue). 


R. 
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7.— Succession. 

£13. —(1) In the absence of any agreement as 
defined in Sections 111 and 112 Punjab Tenancy 
Act, 1887, succession to a right of occupancy shall 
devolve — 

(«) on liis male lineal descendants, if any, in the 
male line of descent, and 

{J>) failing such descendants, on his widow, if 
any, until she dies or re-marries, or abandons 
the land, or is, under the provisions of the 
Punjab Tenancy Act, ejected therefrom, and 

(c) failing such descendants and widow, or if the 

deceased tenant left a widow, then when her 
interest terminates under Clause (o) of this 
sub-section, on his male collateral relatives 
in the male line of descent from the common 
ancestor of the deceased tenant and those 
relatives. 

Provided, with respect to Clause (c) of this sub¬ 
section, that the common ancestor occupied the 
land. 

(2) . As among descendants and collateral relatives 
claiming under Sub-section (1), the right shall, 
subject to the provisions of that sub-section, devolve 
as if it wore land left by the deceased in the village 
in which the land subject to the right is situate. 

(d) yV lien the widow of a deceased tenant succeeds 
to a right of occupancy, she shell not transfer the 
right by sale, gift; or mortgage, or by sub-lease for 
a term exceeding one year. 

(I) If the done ised tenant has left no such persons 
as me mentioned in Sub-section (1) on whom his 
right of occupancy may devolve under that sub¬ 
section, the right shall be extinguished. 
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Authority.— Section 59, Punjab Tenancy Act, 1887; No, 2 P. R. 
1900, Revenue. Compare No. 57 P. R. 1868. See also 
No. 790 of 1878. 

Explanation 1. —The principle of survivorship among joint 
tenants of an occupancy holding, while excluding the 
operation of Section 59 of the Punjab Tenancy Act, 1887, in 
favour of the landlord, and any rights of a collateral rela¬ 
tion whose claim would not be recognised by that section 
(in the absence of an agreement to the contrary), cannot 
bo extended to the cose of an heir, either lineal or collateral, 
claiming a share in an ancestral holding which has fallen 
in on the death of one of the tenants, oven though lie de¬ 
ceased was joint in cultivation with somo of the family 
other than the claimant who was separate, and that in suoli 
cases the rights of the parties must ho decided with refer¬ 
ence to Section 59 of the Act (No. 109 P. R. 1891, F. B., 
overruling No. 56 P. R. 1887). See also Punjab Rncord r , 
Nos. 2 of 1867, 57 of 1868, 36 of 1870, 159 of 1879, 4 of 1880, 
180 of 1882, and 9 of 1891 (Revenue). 

Explanation 2.—Where two widows are joint-tenants of an un¬ 
divided holding, an,d one dies, the survivor is entitled 
to occupancy rights in the wlmle No. 9 P. L\ 1891, 
Revenue). 

Explanation 3.—' Tlie term “male lineal th'sc admits,” where the 
personal law of the tenant permits a regular formal adop¬ 
tion, includes an adopted son (No. 34 P. R. 1883, F. B.); and 
see also Ohatterjee, .T., in No. 43 P. R.. 1895. 

Kemark. —But it would not include tho customary appoint¬ 
ment of an heir and relationship by tho usage of a community 
(No. 43 P. R. 1895, F. B.). 

I LI .17 STOAT TONS : — 

1. W here a landlord agreed with a tenant that ho should 
hold in perpetuity: lldd, that succession to the tenauey 
resulting from the agreement was governed by the < ustoraury 
law of inheritance and iw>! by the provisoes of this s. ction 
(i\u. 914 of 1879). But in No. 20 P. R. 1896 it was hohl 
that tho rule of succession us given in the section Could 
only be modified by agreement 

Q 2 
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2. An entry in a wajib-ul-arz that on the death of a tenant 
Tvitli rights of occupancy his son, and in default of his son, 
his bhai, and in default of his bhai, his karabati , would 
succeed : Held ,, sufficient to entitle a karabati to succeed, 
notwithstanding the proviso to this section (Nos. 47 and 64 
P. B. 1877). Cf. No. 22 P. B. 1882. 

8. An entry in a wdjib-ul-arz that if an hereditary tenant 
died without leaving descendants ( aulad), tho proprietor 
would bo entitled to take possession .of his holding: Hold , an 
agreement excluding the operation of this section (No. 108 

P. E. 1 881). 

4. A widow succeeding to an occupancy tenancy will not 
be competent to defoat tho rights of the next heirs (No. 64 
P. B. 1877). See Clause 3 above. 


8. — Improvements and Compensation . 

214. A tenant having a rig] it of occupancy is 
entitled to make improvements on his tenancy. 

Authority.— Section 63 ibid . 

Remark. —lliis right cannot he taken away or limited by 
agreement (Section 110 '(b)), or by an entry in a record of 
righ - (Section 109 (a;), Punjab Tenancy Act. 

215. Improvements made by a tenant before the 
commencement of the Punjab Tenancy Act, 1887, 
shall be deemed to have been made in accordance 
■with that Act, unless, in the case of a tenant not 
having a right of occupancy, it is shown that tho 
improvement was made in contravention of a written 
agreement between him and his landlord. 

Authority. — Section 65 ibid. 

Explanation 1 .— il Improvement ” means, with reference to a 
tenancy, any work which is eiiitablo to tho tenancy and 
< onaisfeot with the coTidiiiona ou which it is hold, by which 
tho value of the tenancy lias been, and continues to be, 
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increased, and which, if not executed on the tenancy, is 
either executed directly for its benefit, or is, after execution, 
made directly beneficial to it. 

Explanation 2.—It includes, among other tilings— 

(a) the construction of wells and other works for tho 
storage or supply of water for agricultural pur¬ 
poses ; 

Remark.— Of. No. 0 P. P. 189G, Peyenue. 

(£, the construction of works for drainage and for pro¬ 
tection against floods; 

(c) tho planting of trees, tho reclaiming, enclosing, level¬ 
ling and terracing of land for agricultural purposes 
aud other works of a liko nature; 

( ( l) the erection of buildings required for tho more con- 
\ oniout or profitable cultivation of a teuaucy ; and 
(e) the renewal or re-construction of any of the foregoing 
works, or such alterations therein, or additions 
thereto, us an not of tho naturo of mere ropairs and 
as durably increase their value. 

Put it doe< not include such clearances, embankments, 
levellings, enclosures, temporary wells and water-channels 
as are made by tenants in the ordinary course of cultivation 
and without any special expenditure, or any other benefit 
accruing to land from the ordinary operations of husbandry. 

Explanation 3. A work which benefits several tenancies may 

be deemed to be, with respect to each of them, an improve¬ 
ment. 

Explanation 4. A work exeoul 1 by a tenant is not an intpi 
ment if it substantially diminishes tho value of any otlior 
part of his landlord’s property. 

Authority.—Section 4 (19; ibid. 

Provided —that the above specification shall not be deemed to 
exclude other improvements which full under tho general 
description of works by which the letting value of the l.md 
i* increased ; No. 30 P. P, 1876 ). 
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Illustrations : — 

1. A bedmashk garden may be an improvement witliin 
this section (No. 30 P. E. 1876). 

2. Merely bringing pasture land under cultivation is not 
such an improvement (No. 92 P. E. 1876). 

3. Nor planting trees bore and there, and nourishing 
those of spontaneous growth (No. 18 P. E. 1874). 

4. Reclaiming and clearing of waste lands is an improve¬ 
ment within the meaning of this section, if the annual 
letting value of the land lias been, and at .the time of 

. demanding compensation continues to be, increased ; and 
such increase in the letting value will be presumed to exist 
(No. 37 P. E. 1879). 

5. Building houses suitable for the occupation of agri¬ 
cultural tenants, if the annual letting valuo of land is 
thereby increased, is an improvement within tho n;» ailing of 
this section (No. 56 P. E. 1880). 

Remark 1. —It will be observed that Section 65 of the Punjab 
Tenancy Act, as embodied in tho text, only saves tho opera¬ 
tion of agreements with respect to improvements mado 
before tho commencement of tho Act. But with respect to 
improvements made subsequently, the Act excludes tho 
operation of agreements in tho following terms : — 

“Section 109.—An entry in the record of rights pro¬ 
viding— 

(a) that a landlord may prevent a tenant from 
making, or eject him for making such improve¬ 
ments on his tenancy as ho is entitled to make 
under the Punjab Tenancy Act, 1887 ; or 

[b) that a tenant ejected from his tenancy shall not 

bo entitled to compensation lor improvements in 
any case in which he 'would bo under the Act 
entitled to compensation therefor,” 
shall be void to that extent (Section 109, Clauses (a 
and b) ). 

“Section 110.—Nothing in any agreement mado be- 
tw* on a landlord and a tonant after the passing of this 
Act shall 

( b ) take away or limit the right of a tenant as deter- 
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mined by this Act to make improvements and 
* claim compensation therefor, or, whtsro compen¬ 
sation for disturbance can bo claimed under- tliis 
Act, to claim such'compensation. n . s’ 

But a tenant having a right of occupancy may “bind him¬ 
self to pay an enhanced rent in consideration of an improve¬ 
ment winch has been, or is to bo, made, in respect of his 
tenancy by, or at the expense of bis landlord, and to the 
benefit of which tho tenant is,not otherwise entitled” (Sec-, 
tion 110, Clause 2, Punjab 'J,'elinncy Act, 1887). 


Remark 2.— An agreement is not to be imjilied from tho 
. silence of the wq/ib-ul-arz on iho subject of compensation 

for improvement* (No. 39 P.. It. 1871). Compare No. aO 
1 . Jv. 1873. 


Remark 3— -Prior to the passing of the Punjab Tenancy 
Act a tenant was frequently restrained by custom from 
planting trees or making improvements without the consent 
ot the landlord (No. Ilia of 18.73; No. 163 of 1- 70- No 17 
r. E, 1872; No. 13 P. E. 1S77). But the Punjab Tenancy 
Act, 188/,not appear to protect custom. Cf , as to this 
No. 20 P. E. 1 '-90 (see pago 53).' 


PROCEDURE IN DETERMINING COMPENSATION.' 

r P ? a evci 7 : ' uit a tenant to contest Jbis 

ni tniity to ejectment or by a landlord to eject a 
tenant or-to enhance his rent, the Court, skill direct 
the tenant to file a statement of his claim, if any, to 
compensation for improvements or for disturbance, 

and of the grounds thereof. 

(-) If the Court decrees the ejectment of tho 
■onant or the enlianc-ejnent of his rent, it shall 
illetermine the amount • >f compensation, if any, due 
to tnc tenam, and shall stay execution of the deeme 
until the landlord pays into Court that amount less 
uuy arrears of rent or costs proved to the satisfa t' n 
oi the Court to he due to him from the tenant. 



Authority.—Section 70 ibid. 


lie 111 ark. — The question of compensation should bo decided in 
the suit whether for ejectment by the landlord, or to contest 
a notice of ejectment by the tenant, and should not be loft ' 
over for future settlement (No. 13 P. E. 1890, Eevenue). 

Cf. No. 9 ibid. The omission to direct a tenant to tile a 
statement of claim to compensation is a material irregularity 
(No. 4 P. E. 1891, Eevenue; No. C P. E. 1892, Eevenue). 

217. In estimating tiie compensation to be 
awarded to a tenant for an improvement, the Court 
or Revenue-officer shall have regard to— 

(#) the amount by which the value or the produce 
of the tenancy, or the value of that produce, 
is increased by the improvement; 

(l>) the condition of the improvement and the 
probable duration of its effects ; 

(c) the labour and capital required for the making 

of such an improvement; 

(d) any reduction or remission of rent or other 

advantage allowed to the tenant by the land¬ 
lord in consideration of the improvement; 
and 

(c) in the case of a reclamation, or of the con¬ 
version of unirrigated into irrigated land, the 
length of time during tvbich the tenant has 
had the benefit of the improvement. 

Remark.— Merely pfoughing up grass land is not reclamation 
(No. 92 P. E. 1870). 

Authority.— Section 72 ibid. 

218. —(1) The compensation shall he made by 
payment in money, unless the parties agree that it 
he nude in whole or in part by the grant of a beno- 
licial lease of land, or in some other way. 
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(2) If the 'parties 'so agree, the Court or Revenue- 
officer shall make an order accordingly. . 


Authority.—Section 73 ibid. ■ ' *■' 


219. If a landlord tenders to a tenant a lease of 
his tenancy for a term of not less than twenty years 
from the date, of the tender at tho rent then paid by 
the tenant, or at such Other rent as may be - agreed, 
on, the tender, if accepted by the tenant, shall bay 
any' claim by him to compensation in respect of 
improvements previously made on the tenancy. 

Authority.— Section 67" ibid. , ' 


' {.e.)—GENERAL CUSTOMARY MIGHTS POSSESSED 
BY TENANTS HAVING MWIl’/S OF OCCU¬ 
PANCY- 

220. In the absence of any special custom every 
tenant having a right of occupancy shall be deemed 
to possess the following rights :— 

( a ) 1 o collect dry wood and dry grass for his 
own use (Ousts lievenue Manual , page 43). 

Itemark.— But not for sale (No. 29 P. R. 1890). 

(li) To graze agricultural cattle on tho common 
land, and to water them from the common 
tanks (ibid 44). 

Explanation. —The proprietors may, however, excluilo. a 
portion of tlie common waste land from rights of 
depasture, provided sufficient grazing ground is left 
y for tin* village cattle (No. 100 1\ B. 1881; No. 119 

P. B. 1889). ^ 


(c) To cut trees of spontaneous growth, or trees 
planted by himself or his ancestors with the 
leave of the landowner, for purely agricul- 
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tural purposes, such as the repair of his 
ploughs, welljgear, roof beams, and tlic like 
{ibid, page 44 ; No. TO P. E. 1874 ; No. Ill 
P. K. 1870; No. 18 P. E. 1877). 


Explanation. —Subject to the above rights, trees growing 
on laud primd facie belong’ to tlie proprietor of the 
land, and the burden of proving that tlio tenant has 
an interest in them rests on the tenant (No. 112 P. B. 
1883). Cf I. L. R. XXII Cal. 742. 

{d) To the fruit of trees growing on his hold¬ 
ing, and to the gum deposit on such trees 
(No. 1000 of 1870). 

(e) To restrain his landlord from catling trees 
growing on his holding (No. 95 P. E. 1807; 
No. 01 P. E. 1873; No. 4 P. E. 1875; No. 01 
P. E. 1881). 


IMPROVEMENTS BY LAN]'LORDS. 

221.—(1) Without the previous permission of the 
Collector, a landlord shall not make an improvement 
on the tenancy of a tenant having- a right of occu¬ 
pancy. 

(2) If a landlord desires to make such an improve¬ 
ment he may apply to the Collector for permission 
to moke it, and the Collector shall, before making 
an order on the application, hear the objection, if 
any, of the tenant. 

(3) In making an order on an application under 
.Sub-section (2) the Collector shall be guided by such 

rules, if any, as the Coeal Government may, with 
the previous sanction of the Governor-General in 
Council, make in this behalf. 


Authority.—Sect' >n 61 HH. 
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222. —(1) When a landlord has, with the per¬ 
mission mentioned in the last foregoino- section 
made an improvement on the tenancy of a tenant 
having a right of occupancy, he may apply to the 

Collector for an enhancement of the rent of the 
toi lant. 

tl‘e tenant is a tenant to whom Section 20 
of he Punjab Tenancy Act, 1887, applies, the Col- 
lcctoi shall enhance lus rent to the share or rates or 
nth reference to the rent in gross', as the ease m °y 
in;, paid by tenants, laving a similar right of occu- 

poney, for land of a similar descriptor and with 
similar advantages. 

J?) ^ the tenant is a tenant to whom Section 22 
hi- f K A<: , t applies > the Collector shall enhance 
1 15 nt to f ueI ‘ amouut as the tenant would be liable 

ttZlSt that S6Ctl0n if the land ^evenuo were 

(tj \\ hen the improvement ceases to exist the 
Co lector may, on the application of tho tenant 
reduce the tenant’s rent— um > 

(«) in the case of a tenant to whom Sub-section f2> 
apjtlies, to tlie share or rates, or with refer- 
<-iu e to the rent in gross, as the case may be, 
paid by tenants, having a similar right of 
occupancy, for land of a similar description 
• a i 1 idmdar advantages, and 
• ' m the case of a tenant to whom Sub-section (3) 
applies, to such an amount as tho tenant 
would be liable to pay if the laud-revenue 
were re-assessed. 

(5) Sections 25 and 20 of tho Punjab Tenancy 
, ^hall be construed as applying to an application 
uiicier tins section, and a suit shall not lit* in „ U y 
Court for any purpose f..r which uu application 
might bo made under this section. 

Authority. —Section 62 ibid. 
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' CHAPTER X. 


TIIE VILLAGE COMMON LAND. • 


INTRODUCTION. 

That hind is tho true basis of unity in village groupings, 
supplying the ultimate real bond of union between tlio 
members wlio constitute the aggregate proprietary body, 
generally called the “village community,” is a fact which 
may be verified by tho most superficial observer of the , 

tion which underlies those communities in the {Punjab. 

Thus, whatever may be the type to which a particular village 1 
may belong; aiid to whatever extent individualistic notions of 
property may have stipe Led' /the earlier ideas of jointness . 

and common holdings, there will be found still surviving 
very distinct evidence of tho fact Hint in its origin the village 
association was bound together by tho acquisition of tl definite - s 
pace of land, which, a. Sir Henry Maine has so abundantly 
demonstrated, began at once to bec ome the basis of its society 
instead of bin ship, ever more,and more vaguely conceived.- 
This evidence is to be found in the reservation within tho 
territorial limits of every village of some portions of the un¬ 
cultivated waste for purposes of common pasture, for 
assemblies of tho people, for the tethering of the village 
cattle, and for tho possible extension of the ^ tllnge dwellings. 

Lands so reserved are jealously guarded as the common 
properly of the original body of settlers who founded tho 
village, or of their descendants, and occasionally also tlioso 
who assisted the Bottlers in clearing 1 the waste and bringing it 
under cultivation are recognized as having a share in tiles'? 
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reserved plots. Even in villages which have adopted separate 
ownership as to the cultivated area, some such plots are 
usually reserved ns village common, and in pattidm-i villages 
(see para. 137) it is not unusual to find certain portions of 
the waste reserved for tho common use of the proprietors of 
each path’, and other portions for common village purposes : 
the former is designated shamiht-putti and the latter shnmilat- 
dch. The following canons will be found, 1 think, to embody 
tho prevailing principles in regard to tho occupation and 
disposition of such lands. 



223. Comprises the shamilat-dch , including the 
uncultivated (banjar) and pasture lands, the abadi or 
inhabited village site, and tho gorn-deh or vacant 
space reserved for extension of the village dwellings, 
and adjoining tho village site. 

Explanation.—No person shall make use of the pasturage or 
other natural products of any land being the property of tho 
Government, except with the consent and subject to rub . to 
be from lime to time, either generally or in any particular 
instance, prescribed by the local government (Seel ion 18 of 
the Punjab Laws Act, 1872). 

. 224. As a general rule, only proprietors of the 
village (maltkan-deh) as distinguished from proprietor’s 
of their own holdings {malikan-makbuza khud), arc 
entitled to share in the sh'unilat-deh. 

Authorities.— No. 52 P. P. 186 C; No. 8 P. E. 18G7 ; No. 58 
P. E. 1S79. 

Explanation. —Every holding, other than that <.f a moro n\nl!/;- 
hubza, carries with it, as appurtenant thereto, a propo,vrion*uto 
share of tho common land No. 10 P. E. 1894 ; N\, \ ];;■ p jp 
1900). 
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Exception 1.— Hereditary tenants' in certain villages in tlie 
Firozpur District arS entitled to a share (No. 8*1 ]?. R^1869 ; 
No. 696 of 1871-* *,No. 957 of 1872; No. A25& of 1872; 
No. 1196 of- 1875); and in the,Gurgdon District (No. 1079 
of 1879 ; No. 1526 of 1878)." . ' 

Exception 2.— MaUhan-kabza are also at times allowed a share 
proportionate to their holdings in the shamilnt nnd aiadi 
(No. 1030 of 1876). ' 

Proviso.—The more fact that a malik-labza has been allowed to 
break up and cultivate portions of the common lands with¬ 
out having h<>en t ailed upon fo pay anything more than the . 
revenue and cesses assessed thereon', cannot ordinarily be • 
taken as sufficient to show, that 'lie holds the land- as of „ 
right in virtue of his status as a maW:-habza (No. 53 P. R. 
1879). " 

Remark. —Iu the case of a d^ed of gift whereb}' a share in 
certain land iu a village is gifted to a person, tho-o/h'? of 
proving that, the deed carries with it, as acp ssory thereto, 
a proportionate share of shamilat lies, 'when the deed is . 1 
silent upon the subject, upon the person who asserts that 
the gift operates to grant.more tJipn it purport* to grant 
(No. 65 P. R. 1889, and Civil .Appeals, Nos.*289 and 1389 
of 1890 (unpublished); and No. 115 P. R. 1891). 

But where the gift ’ as of i third share of the. Kul llaqial, 
it carried a proportionate share of <shumilut (No. *42 P. R. 
1897). 

225. In tlu absence of custom none of the pro¬ 
prietors can do any tiling which alters tin condition 
of the joint property without the consent of all the 
co-sharers. 

Authorities.—No. 70 P. R. 1866; No. 10f> F. R. 1879; No. 73 
P. R. 1882; No. MB ifntf; No. 74 V\ K. 1885; No. 121 ibid; 
JSo. 54 P. R. 18 vS 6 ; No. 65 P.Jf.d 8‘» t. Comparu j N.-W. P.,, 
jjXfl. II. 12; I Ben. Ij. Bop. 108 App.; I. L. R. V Gal. 188;' 
-VVITt fal. 10; and 8. C. L. R. XVII Ind. App. 110, followed 
in h r : Note .»* All/# 189 h page 127. 
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Explanation 1.— (1) Where land which has been reserved for 
the common purposes of tho co-sharers thorein has been 
encroached on by any co-sharer, a Revenue-officer may, on 
the application of any other co-sharer, eject the encroaching 
co-sharer from the land, and, by order proclaimed in manner 
mentioned in Section 22, forbid repetition of the encroach¬ 
ment (Section 150, Punjab Land Revenue Act, 1887). 

(2) The proceedings of tlio Revenue-officer under Sub¬ 
section (1) shall be subject to any decree or order which 
.may be subsequently passed by any Court of competent 
jurisdiction (ibid). 

Explanation 2.—But in tho absence of a local custom forbidding 
such an alienation, a co-sharer may validly dispose of his 
own share in common property, and thereby substitute tho 
purchaser or alienee in his own stead as a tenant in common 
with tho rest of the proprietary body (No. 148 P. It. 1882 • 
No. 37 P. It. 1884). 


Explanation 3. —The mere circumstance of a building being 
orected on common land without tho permission of the co- 
sharers, and oven in spite of protest, is not sufliciout in 
itself to entitle the co-sluirers to obtain tho demolition of 
such building, unless they can show that, tho building has 
caused such material and substantial injury as could not. bo 
remedied on a partition of tho joint land (I. L. R. IX All. 
661 J X!1 All. 486; XTV 061.286; Will CU. 10; II .Bom. 
13-t; No. 51 P. R. 1888, aud cases there cited). See also 
No. 187 P. R. 1889; No. 1328 of 1887 ; No. 54 P. R. 
1892. 


vein ark. In the case of a wrongful appropriation of a por- 
•> of the oqjnmun land by a single proprietor, it is not 
necessary' that all the remaining proprietors should join in 
a 6uit to oust, the def'-udunl: any ono of the proprietors 
NV'nld be entitl d to maiutui-. the suit (No. 74 P. R. lh,S8). 
( 'J- No. 41 P. R. 1888; No. 05 P. R. 1891; and I. L. 11. 
V All. 602; XVIII Bom. G99. 


S26. Xor can any individual proprietor plant or 
cut trec< on the common laud, nor eink a well, or 


misty,. 



appropriate houses built for common purposes, 
except with such consent. 


Authorities.—No. 1117 of 1870 • No. 718 of 1869 ; No. 74 P P. 
1888. 

Remark.— But where one shareholder. is in the act of culti¬ 
vating 1 a portion of the common lund which is not being 
actually used by another, ho cannot be restrained from 
proceeding with his work, nor can another shareholder 
appropriate to himself the fruits of the other’s labour or 
. capital (L. P. NVII Ind. App. af page 123 ; XIX ibid 48 
(at pages 58, 59; ). 

227. Nor, in the absence of custom, can the will 
of tae majority of a village community prevail 
against that of the minority, when the question is 
one as to the disposal of the common property in 
such a way as to preclude all use of it by the 
owners. 

Authorities.—No. 76 P. P. 1873; No. 78 P. P. 1877; No. 30 
P. P. 1879 ; No. .7 P. P 1885 ; No. 54 P. P. 1886. 

Exception 1. Where a portion of the shamilat has onco been 
devoted by general consent to a particular use, the will of 
the majority will prevail . ainst- that of the minority to 
p went any interference with the proper exorcise of such use. 

Ilutstuatioxs :— 

1. A grant of common land to a person, in consideration 
of his acting as Imam of the village mosque, cannot be 
afterwards resumed by the will of a minority (No. 70 P P 
1868). 

2. A dhoh grant to a fakir cannot be resumed on the 
ground of the fakir’s misconduct at the suit of a mere 
eeirion uf the community (No. 40 P. P. 1875). 

3. A thorn Ledge erected by consent of ail the co-sharers 
on common land cannot be removed against the wish of a 
majority of the proprietors, where it is not devoted to any 
use materially different from what was contemplated when 
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tlie assent was given, and no damage has accrued to the 
objectors from the continuance of the hedge (No. 158 P. E. 
1879). Compare No. 36 P. E. 1882. 

4. "Where a tenant has been put into possession of a 
portion of common land with the consent of all the co-sharers, 
or they havo for a long period acquiesced in his possession, 
his possession cannot.be disturbed so long as he continues a 
tenant in the village and uses the site for the purpose for 
which it was given (No. 34 P. E. 1877; Nos. 36 and 152 
P. E. 1882; No. Go P. E, 1885, and No. 1290 of 1886). 
Compare I. L. E. VII Cal. 414. 

5. Where buildings of a substantial character have been 
erected and occupied for a long course of years, it may be 
presumed that the grant was of a permanent character 
H. L. E. YIII Cal. 960). Compare No. 50 P. E. 1888. 


Exception 2. V hero the occupation of a poi’tion of the common 
land is necessary for the location of artisans and village 
servants, the will of the majority, in the absent of a con¬ 
trary custom or of any special damuge, will prevail against 
that of the minority (No. 40 P. E. 1868 . 


Exception 3.—A majority of the proprietors, it has been held, 
can demand partition of the common land (No. 8 1\ E. 1868}. 

Remark.—The onus of proving tliot there is slunnilat in the 
abndi which could be partitioned and (hat partition thereof 
is feasible rests upon the plaintiff, and he must rebut any 
statement in an earlier Settlement record that the village site 
was not liable to partition (No. 117 P. E. 1894). 

the naturo of an ordinary village site as a subject of 
partition was discussed by Benton, J., in same cose. 

228 . Partition of the shamilat-deh may bo 
effected— J 


(«) By private arrangement (No. 60 P. R. I860; 
Section 123, Punjab Land Revenue Act, 
1SS? 

(*) By application to the Revenue Authorities 
{vi<l<‘ Chapter IX, Punjab Land Revenue 
Act, 1887). 
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Held: tliat as there was no dispute as to the share, a 
Civil Court had n<> jurisdiction (No. 48 P. E. 1877). 

Remark 1. —Tlio same rule applies with regard to partition 
of the abadi (No. 14 P. E. 1876). 


Remark 2•—The Revenue-officers have a discretionary” power 
to disallow partition (see Section 115, Land Ecvcnue Act, 
1887, and compare Nos. 9 and 12 P. E. 188 3 (Eevenue); 
No. 3 P. E. 1886 (Eevenue); and No. 11 P. E. 1895 (Ee¬ 
venue) ). 

Remark 3. —Por the restrictions nud limitations on partition, 
seo Section 112, Punjab Land Eevenue Act, 1887. 


230 . (I) A partition of land shall not, without 
the express consent of the Financial Commissioner, 
affect the joint liability of the land or of the land¬ 
owners thereof for the revenue payable in respect 
of the land, or operate to create a new estate, and 
if any conditions are attached to that consent, those 
conditions shall he binding on the parties to the 
partition. 

(') A partition of a tenancy shall not, without 
the express consent of the landlord, affect the joint 
liability of the co-sharers therein for the payment 
of the rent thereof. 

Au liority.—fi ction 110, Punjab Land R venue Act, 1S87. 

Remark. —For the old law, BOO No. 45 P. R. 1869 ; No. 1704 
oi 1877 ; No. 131 P. R, 1879. 

231 . An owner or tenant to whom any land or 
portion of a tenancy, as the case may he, Is allotted 
in proceedings for partition, shall be entitled to 
possession thereof as against the other parties to the 
proceedings and their legal representatives; and a 
Ivevei'uo-oftieer shall, on application made to him 
for the puvpost by am such owner or tenant at any 
time within three yours from tin date recorded in 

J 

u 2 
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the instrument of jmrtition prepared under Section 
121, Punjab Land Revenue Act, 18S7, give effect to 
that instrument so far as it concerns the applicant* 
as if it were a decree for immoveable property. 

Authority. — Section 122, Punjab Land Revenue Act, 1887. 

232. A re-distribution of common land, after 
partition has once been effected, cannot, in the 
absence of a well-established custom, or of an express 
agreement, be demanded. 

Authority. —Section 123, Punjab Land Revenue Act, 1887. 
Exception 1 . — In villages adjoining rivers it is not unusual for 
the holdings to be periodically re-allotted by the community 
in order that relief may bo given to distressed sharers whose 
lands have been swept away by the floods (Punjab Civil 
Code, Section 21, para 28). 

Exception 2.— According to . the Yesh custom, prevailing in 
Pathan villages, in Rawalpindi, in Swat, in the Pachad, and 
in Marwat in Bannu, a re-allotment takes place at intervals 
of five, ten, fifteen, twenty, thirty or thirty-two years (Punjab 
Gorenifnent Gazette, dated 27th March, 1873; Dera-Ghazi- 
Klian Settlement Report, para. 219; Punjab Government 
Gazette, dated 27th November, 1873; Hazara Settlement 
Pules published at page 282 i. Rattigun’s (H.) Regulations 
and Acts , Yol. HI. 

233. Each proprietor has a rig-lit of property in 
his dwelling-house in the village, entitling him to 
exclusive possession. 

Authority.—-No. 67 P. It. 1869; No. II E. 1:179. 

Remark. —In villages the proprietary right in the abadi is, as 
ft rule, vested in tho proprietary body (No. 822 of 1883, 
remand order). 

234. But the mere possession of a vacant site in 
the abacli confers no absolute right, on -the possessor 
to dispose of the same to a non-proprietary resident. 

Authority. —Yo. 2! P. R. 187s. 
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235. And a proprietor may be res. 
co-sharers from appropriating a vacant site to liis 
own exclusive use. 


Authorities.— No. 1038 of 1880; No. 087 of 1882. 

Provided that after a long occupation, acquiesced iu by the 
proprietors, the occupant is not liable to ejectment (No. 34 ' 
P. It. 1877 ; No. 36 P. E. 1882 ; No. 152 ibid ; No. 65 P. E. 
1885). 

236. In tlie absence of a well-established custom 
a non-proprietary resident in a village cannot dispose 
of the site on which his house is built, or a right of 
residence in the house, without the consent of the 
proprietors of the village, but he is ordinarily 
entitled to soil the materials, and the purchaser 
must remove the same within a reasonable period. 

Authorities.— No. 1167 of 1873; No. 25 P. E. 1875; No. 1313 
of 1876 ; No. 3 P. E. 1879; No. 694 of 1879; Nos. 92 and 
93 P. E. 1880; No. 12--. P. E. 1879 ; No. 118 of 1880; 
Nos. 8 and 53 P. E. 1881 ; Nos. 9, 85, and 193 P. E. 1882 ; 
No. 151 P. E. 1883; Nos. 6, 73, 87, and 119 P. E. 1884; 
No. 7 P. E. 1885; No. 40 P. E. 1886; Nos. 76 and 124 P. E. 
1888 ; Nos. 13, 10, and 50 P. E. 1889 ; No. 99 P. E. 1892 ; 
No. 48 P. E. 1890 ; No. 7 P. E. 1900. Compare No. 154 of 
1880; No. 1610 of 1886. 

Explanation I.—It i» immaterial whether the purchaser is a 
proprietor or a non-proprietor (No. 48 P. E. 1899). 

Explanation 2. —Mere acquiescence in previous sales will uot 
imply a renunciation of the discretionary right of the pro 
prietors to object to u subsequent sale (No. 125 P. E. 1879 ; 
No. 27 P. B. 1882; Nos. 92 and 93P. E. 1880; No. 8 P.E. 
!881; No. 85 1>. E. 1882; No. 119 P. E. 1881; No. 40P.E. 
1886; No. 124 P. it. 1888). 

Exception 1.— In villages that have grown into t \\ u - or qashas, 
such us Earsat, l’anipat, andKarunl, (he proprietor of tho 



WHlST/fy 



j . cw uu iiio proprietor of the site on which it is 
t»• ilit. Cj. No. 48 P. It. 1881 (Mauzah Bahtar , Rawalpindi 
District, the residence of the Ivhattar ChieT); No. 9 P. It. 
1882 ( Bihjah, in Phillour Tehsil); No. 87 P. It. 1881 
(Somnal , Sirdkot) ; No. 1GG5 of 187G as to a mortgage of a 
kutcha house in tho qbpdi of Puht.ik. and similarly Not 10:.' 
P. P. 1891 as to a mortgageof u lcutcha house in the village 
of Kot Mahmud Khali in the Tam-Taran Tehsil; and 
No. 479 of 1895 arising in the same Tehsil; and cf. No. 75 
1. It. 189/. In such qasbas the ‘right of occupation is 
usually transferable (No. 42 P. ‘It. 1884). So in Khem 
Karan in the KoSur Tehsil of tho Lahore District, non¬ 
proprietors, though they have no rights in tho sites of their 
houses, can transfer the right of residence in the same with¬ 
out tho consent of the proprietors (No. 88 P. It. 1895). 

Exception 2.—In the town of Dera Nanak vacant laud belongs 
to the Bcdis (No. 117 of 187G). 

Exception 3. In the village of Nizamabad, in the Qujranwala 
# Patriot, non-proprietors may sell tho site as well as tho 
materials, hut the proprietors are entitled by custom to ono- 
fourth of the purchase-money in all cases where no payment 
for the land has been previously made to the proprietors 
(No. 27 J . It. 1882; No. 50 of 1883 Rajpur in same 
District;.; I. L. If. Ill All. 797). ' 

237. A non-propriot ;.ry resident' who obtains a 
site for building purposes must build upon it within 
a reasonable time, or surrender it to the proprietors. 

Authorities.—No. 36 of 1875; No. 1570 of 1879. 

Explanation 1 .— "Where permission is given to a non-proprietor 
•> build, .Ii* presumption, in tho absence of any express 
stipulation or local custom to the contrary, is that both 
parties intend that .tie person building tho house shall ha\ 
u permanent right of oceupnnoy (No. 31 1'. 14. 1882 ; No. 50 
!\ J{. 188b ,. (J. 1. L. It HI Cal. 210 ; IV Had. :;7I ; and 

No. 02 r. E. 1899. 
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23S. If a non-proprietor abandons his house the 
‘ site reverts to the proprietors, and lie cannot reclaim 
it afterwards upon his return to the village. 

Authorities.—No. 1229 of 1879; Weekly Notes, N.-W. P., lltli 
July, 1881, pago 140. 

Remark. —But ho is sometimes permitted by custom to 
transfer the right of residence (No. 38 P. It. 1895). 

238a. The direct male descendants and, ordi- 
narilv, the widow and mother of a deceased non¬ 
proprietor will succeed to his rights in the house 
occupied by him at the time of his death, but not 
remote collaterals. 

Authorities.—No. 71 P. E. 1889; No. 37 P. E. 1887 ; No. 70 
P. E. 1888. CJ\ No. 75 P. E. 1897. 
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CHAPTER XI. 

ABSENTEE.*!. ' 


INTRODUCTION. 

Tji;. right of a village proprietor in tlio Punjab to his ances- 
l i .l holding may bo host compared in the language which the 
Iiajput landholder uses to express his own right in his bapvtrt, 
or patrimonial inheritance, to the akluje dhuba, the inoradic- 
nble dhub grass which no vicissitudes can destroy and which 
flourishes in all seasons, and most in the intense hedts (Todd’s 
Rqjatihan, Yol. I, p. .186, 2nd edition, Oal, 1877). It is a 
right, therefore, which, from (be standpoint of the old cus¬ 
tomary law of the country, no length of time or absen.ee can 
affect, to a certain extent this ancient custom has received 
recognition under British administration ; and so long as 
limitation, arising from adverse possession on the part of 
those in actual occupation of the land, may not have ex¬ 
tinguished the pre-existing right of an absentee, lie may still 
recover irrespective of Hie period of bis absence or of those 
wh..m he represents. So long also as the absentee has a 
subsisting right he can either assert it himself, in order to 
> r gniii possession if his re-entry is opjiosed, or he can sell or 
ti -hsfer it to another in tlio same manner os any other 
t ransferable right. 


°>0. 1 lie ancient custom of the country permits 
mi too co-sharer in a village community to 
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recover possession of his original holding upon his 
return to the village, and the payment of losses, 
irrespective of the length of his dispossession. 


Authorities.—No. 7 P. It. 1808, ltovonuo Judgments; No. 153 
oi' 1871, Financial Commissioner’s letter, dated 11th July, 
1805, to Judicial Commissioner, Punjab, quoted at page 224, 
“Customary Law,” 2nd edition. Compare Elpliinstone’s 
History of Indio , Chapter II, p. 67 ; and Todd’s Rajasthan , 
Yol I, p. 390, 2nd edition, Cal. 1877. Compare also I. L. E. 
Ill All. 209. 

240. This customary right, however, may be 
controlled by express agreement. 

Explanation. Au entry iuthe W'tjjn-ul-arz of a regular or revised 
settlement sanctioned by Government shall bo doomed to 
constitute an agreement within th<' meaning of this section, 
but. not to enure beyond the currency of the ct dement in 
which it is mad ,No. l.> I\ It. 1870 ; No. 114 P. R. 1880). 

Illustration :— 

A\ hero an absentee proprietor claimed re-entry afto v au 
absence of thirty-two years, and the locijib-ul-arz contained 
a condition requiring return within twelve years: Held) the 
suit was barred (No. 28 of 1870. See also No. 25 P. R. 
1877 ; No. 081 of 1880b Compare VN.-W. P. H. C. Rep., 
p. 170. 

Remark. Where an absentee on his return was refused re- 
* utr y, ^ l0 High Court, N.-W. P., hel<l that he was barred 
^ rom recovering his laud after twelvo years from the date 
of such refusal (I. L. R. Ill All. 458). 

241, Subject to what is hereinafter expressly 
provided, such agreements, unless otherwise ex¬ 
pressed, shall, where they permit a i e-entry in 
favour of the absentee, ho *enforceable during his 
lifetime. 

Authorities. —Nos. 75 and 78 P. R. 1875; No. 88 I\ R. 1878; 
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No. 82-1 of 1881, printed at page 425 P. R. 1883 ; No. 833 
of 1891. 


Remark* — See paras. 243 and 244, post. 

242. The immediate heir or othfer representative 
of the absentee may also bring a suit to recover the 
holding within twelve years from the death of the 
deceased absentee, or within threo years of his 
attaining majority, if lie was a minor when the 
absentee died, or 'within twelve years from any 
acknowledgment of his own title duly signed by the 
person recorded as in actual possession or by his 
agent authorised in this behalf. 

Authorities. —Nos. 1 and 40 P. K. 1871 ; No. 153 of 1871 ; 
Nos. G8 and 84 P. R. 1874 ; Nos. 37 and 75 P. R, 1875, 
and No. 114 P. II. 1880; No. 109 P. R. 1892; No. 833 of 
1891. 

Provided that tlio absentee himself may not by his conduct have 
shown an intention to abandon hi* holding (No. 38 P. R. 
1878 ; No. 1223 of 188G), as to which see para. 2-14 and 
Explanations 1—4. 

243. Wluav by sumo overt act the proprietor in 
possession sots up an adverse title of his own, tL>e 
absentee, or those claiming under him, must sue to 
recover his or their rights within twelve years from 
the date of such assertion. 

Authorities. —No. 1177 of 1872; Nos. 4G and 78 P. R. 1875; 
No 837 of 1875. 

# 

Explanation.-- The omission to record an entry in the ivajib-ul- 
arz of a n w settlement in favour of the absentee (No. 1177 
of 1872); causing the :usm*e of the absentee’s name from 
the column of proprietors (No. 4G P. R. 1875); and the 
refusal to un udor possession wh«*n demanded by tlie 
absentee) or hi* heir No. 837 of 1S7.V , shull he deemed to 
be " overt acts ’* within the iheuning of this section. 
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244. An absentee cannot take advantage of an 
agreement in his favour if his conduct lias been 
such as to evince an intention to relinquish the 
ownership of the land which once belonged to him. 

Authorities.—No. 115 P. It. 1876; No. 38 P. R. 1878; No. 1794 
• of 1880 ;. and No. 824 of 1881, printed, at pa go 425 P. It. 
1883 ; No. 2095 of 1883, printed at page 337 if 11. 1884 ; , 
No. 1223 of .1886; No. 109 P. R. 1892. 

Remark.— But !ucording to n ruling of a Full Bench of tlio 
Chief Court, there cun ho no abandonment of a right in 
immoveable property so as to bar a suit for the same within 
the period of limitation (No. 85 P. It. 1892). 

Explanation 1.—Whether there has been a relinquishment or 
not is a question of fact to be determined according to tlio 
circumstances of each case (No. I ll P. It. 1883; No. 121 
P. R. 1884; No. 9 P. R. 1890). 

Explanation 2.—Residing in or near tlio village in which the land 
is situate for a number of years without claiming ro-ontry 
(No. 153 of 1871 ; No. 84 P. It. 1874 ; No. 78 P. R. 1875; 
No. 115 r. R. 1876; No. 1821 of 1882; No 118 P. R. 
1893 4 accepting a small portion of land in the srono village 
to cultivate as a tenant (Ncr. lo' P. R. 1873-; No. 34 P. R. 
1371); taking service other tlmn ngrieultufal, coupled with 
kmg absence anil occasional visits to the ancestral village 
without claiming re-entry 1 (No. 153 oi' 1871); shall be 
deemed to constitute a “relinquishment” within the meaning 
oi this section, but not the mere going to foreign territory, 
marrying and settling therm and taking no farther interest 
111 d’° property or its management for twenty-one veal's 
(No. 18 P. R. 1886), nor merely residing eonfetiineH in one 
hikI sometimes in another District, in both of which there 
was ancestral property (No. 6- P. R. 1890). 

Explanation 3.-—Au intention to nlii <pnsh is not manifested 
m °roly by absence, though Jong* absence coupled with an 
ei *tire severance from all concern with the land iuu\ give 
1180 to a presumption of such intention (No. 26 $5 of 1883, 
Pentad at pune 337 P. JR. 188-J 
No ' 08 P. R. 1893). 


No. 81 P. R. 1888 
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Explanation 4.—The presumption of abandonment arising from 
such long absence and omission to look after the land is not 
rebutted by a mere promise recorded in the settlement 
papers to restore the land when the absentee returns 
(No. 38 P. P. 1878; No. 824 of 1881, printed at page 425 
P. E. 1883; No. 141 P. E. 1883; No. 121 P. E. 1884; 

No. 38 P. E, 1885). 

% 

245. Subject to any special agreement or local 
custom, an absentee is liable to reimburse the 
occupant of his land for the cost of improvements 
effected and for all losses incurred by him. 

Authority.— No. 1251 of 1877. 

245a. But lie is not liable to repay a loan 
borrowed by the person in possession, not for the 
benefit of the land but for his own use and benefit, 
although charged on the land. 

Authority. —No. 187 P. It. 1888. 


CHAPTER XII. 


VILLAGE CESSES. 


INTRODUCTION. 

Recekt legislation enables Revenue-officers at certain specified 
times o prepare a list of cesses, if any, levied in the village 

Act f k i svt 1 ! 10 1 haS ’ 1 bef ° r0 th ° passi,, S of the Revenue 
Act of It 87, been judicially established, or which have been 

approved by the Local Government, and when a list has beon 
so prepared, only such cesses shall be recoverable ancl no 
-•jl'. rs. The effect of this legielatiofi will, therefore, r lieve 
Courts of . muoh difficulty which was previously experienced 
m ascertaining whether any given cess was sanctioned by 
custom or not. In para. 248 such cesses as have been 
judicially established are specified. 


At any of the following times, 


or 


246 .—( 1 ) 

namely :— 

(«) when a record-of-rights is being made 
specially revised for an estate; 
w " hen tho local area in which an estate is 
situate is being generally re-assessed and 
t \ ,C ‘ 01C Oic assessment lias been confirmed; 

(A) at any other time on an order made with 


respect to any estate by the Local Govern¬ 
ment with the previous sa ction of the 
•Governor-General in Council, 
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a Revenue-officer shall prepare a list of village 
cesses, if any, levied in the estate which have been 
generally or specially approved by the Local 
Government, or the title to which has, before the 
passing of this Act, been judicially established. 

(2) When a list has been prepared for an estate under 
Sub-section (1), a village cess not comprised therein shall 
not be recoverable by suit in any Court. 

(3) The Local Government may impose on the 
collection of any village cess comprised in the list 
such conditions as to police or other establishments 
connected with the village, market or fair in or on 
account of which the cess is levied, as it thinks fit. 

(4) The Governor-General in Council may, on a 
reference from the Local Government, declare 
whether any cess, contribution or due levied in an 
estate is or is not a village cess. 

(f>) A declaration of the Governor-General in 
Council under the last foregoing sub-section shall be 
conclusive, and shall not be liable to be questioned 
in any Court. 


Authority.—Section 145, Punjab Laud Povenuo Act, 1887. 

Explanation.— “ Village cess ” includes any cosb, contribution or 
duo which is customarily leviable within an estate and is 
neither a payment for the ulg of private property or for 
personal service, nor imposed by or under any enactment 
for the timo beiug in force. 

Authority.—Section 3 (10), Punjab Land Revenue Act, 1887. 

lj^mnrk.—Under Section 77 (0) (j) of the Punjab Tenancy 
Act, 1887, all suits for sums payable on account of village 
cesses or village expenses are cognizable exclusively by 
Reveuuo Courts. Cf. Nos. 42 and 55 !\ R. 1893. Put a 
suit for a sum payable by village custom, as dhart , to which 
the plaint*11 asserts ho is entitled, but which it is liegtd 
the defendant ha wrongly realised, is not a uit * 4 on account 
of village cesses,” and :? cognizable by a civil Court ; Iv>, 28 
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P. P. 1894), So a suit for valuo of a buffalo sldn in return 
for services rendered, under an entry in the wajib-ul-ar is 
cognizable by a Civil Court (No. 11 P. E. 1900). 


247 . Where a superior landowner is entitled to 
receive, in respect of any land from an inferior 
landowner, dues in kind or in cash of fluctuating 
quantity or amount, the Collector may — 

( a ) on the application of both landowners, or 

(0) with the previous sanction of the Local 
Government, on the application of either of 
them, 

commute those dues into a fixed percentage of tho 
land-revenue payable by the inferior landowner in 
respect of the land. 

Authority. — Section 146, Punjab Land Revenue Act, 1887. 

248. The following cesses have been judicially 
recognised:— 

(«) Kamiana or muhtahrafa (No. 36 P. R 1S67- 
No. 65 P. R. 1873; No. 4 P. R. 1877,’ 
Revenue; No. 118 P. R. 1870; No. 146 
x * 1882; No. 49 P. R. 1891). Compare 

No. 107 P. R. 1876. 

Exception - Muhtahrafa or hug bua held not to be levi¬ 
able i Hot Xajibulla, iu tbo lia na District (No. 53 
I*. R. 1881). 

Remark.—Suits of this description aro cognizable by 
tho Revenue Courts (No. 49 P. It. 1891). 


(£) Arhai (No. 204 P. R. 1889). 

Remark.—The caso (quoted d*;o\led that a suit far a 
customary due of this kind is cognizable by tho Civil 
an d not by ihe Revenue Court. 
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(c) A ti'affl, levied from Kamins (No. 75 P. R. 

1867). Compare No. 49 P. R. 1S70: No. 126 
P. R. 1882; No. 108 P. R. 1887: No. 81 
P. R. 1888. 

Remark 1. In No. 18 P. B. 1892, Revenue, the 
Financial Commissioner hold that tho levy of atraffi, 
from such persona as are liable to pay the same to 
the village proprietary body, is not opposed to public 
policy. 

Remark 2 . —A suit for atraffi, dues did not lie in a 
Small Cause Court under Act XI of I 860 (No. 81 
P. R. 1883;. Vf. Art. 13, Schedule II of the Provincial 
Small Cause Court Act (IX) of 1887, and Section 77 
( 3 ) (j) of tho Punjab Tenancy Act, 1887. 

(d) Ihuj bah'i and thana patti or marriage fees 
(No. 50 P. R. I860; No. 1 P. R. 1873 
Revenue; No. 136 P. R. 1879; No. 140 
P. R. 1883; No. 20 P. R. 1884; No 33 
P. R. 1887 (F. R.) ; No. 30 P. R. 1888). 
Compare No. 04 P. R. 1880, regarding 
similar dues in Eusul’zai claimed by a “ Khan 
Mallik,” but disallowed by tin Chief Court 
as oppressive; and No. 28 P. R. 1877; No 40 
P. R. 1879; No. 64 P. R. 1880; No. 7 P.‘ K 
1884; No. 31 P. R. 1885; No. 118 P R 
1883; No. 80 P. R. 1890. 

Remark.— A nit for such dues did not lie in a Small 
Cause Court under Act XI of 1865 (No. 125 P. E. 

1 # 88 ), arel is now cognizable exclusively by a Eovenue 
Court (Nos. !2 and 55 P. R. 1893 ; No. 28 P. R. ]891 
(soo page 80} , 

(?) Birt or priests’ fees (No. 62 P. R. j867 - 
No. 38 P. R. 1S72; No. 7 P. R. 1R7 7\ 
Compare No. 119 P. R. 1879. 
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(/) Kura kamini, or house or ground rent levied 
from non-proprietary residents (No. 74 P. R. 
1879 ; No. 1542 of 1882). 


Remark.—A suit for such duos could bo brought in a 
Small Cause Court under Act XI of 1865 (No. 21 
P. It. 1888). Cf. as to present law, Art. 13 of the 
Provincial Small Cause Court Act (IX) of 1887, and 
Section 77 (3) (j) of the Punjab Tenancy Act, 1887. 

(g) Rayatana or kodhu or dues levied from occupiers 
of houses (No. 14 P. R. 1879). 


(/*) Huq sirdari (No. 116 of 1885). 


249. It has 'been found that no custom exists 
authorising the levy of dharat or weighment lees in 
the Nefwskera Bazaar. 

Authority.— No. 15 P. It. 1878. 

But contra in the tallage of Bhutewala, in tho 
Mulcatsar Telisil, Zillah Firozpur. 

Authorities.— No. 8>J P. It. 1879; and cf. No. 28 V. It. 1894, . 
which decides that such a claim is of the nature cognizable •• 
1*.V a Small Clause Court. 


260. Tho limitation for the recovery of n village 
cess like kamiuna would not begin to run from the 
mere non-assertion of the right, but from the timo 
v hen enjoyment of the right was iirst refused. 

Authority.— No. MO P. 11 . 1682. 

Remark. —‘The limitation for a < os., payable by custom, such 
os the haq-i-chahurum payable to a village proprietor on tho 
sale of a house, is that prescribed by Art. i~ ,( ) of tho Limi¬ 
tation Act. I L. it. XVIII All. v.\o\ 
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251.—(1) The Local Government may hy notifi¬ 
cation impose on any estate, or on all or any estates 
in any local area, a cess, to be called the village- 
officers’ cess, at a rate not exceeding one anna lor 
every rupee of the annual value, for remunerating 
villa ge-dtficers and for defraying other expenditure 
directly connected with the supervision of those 
officers or with the performance of their duties. 

(2) “Annual value” in the last foregoing sub¬ 
section has the meaning assigned to that expression 
in the Punjab District Boards Act, 1888. 

(3) The Financial Commissioner may make rules 
for the collection, control, and expenditure of the 
village-officers’ cess. 

(4) All cesses now levied in any local area for the 
purposes mentioned in Sub-section (1) shall be 
deemed to have been lawfully imposed, and shall, 
until the village-officers’ cess is imposed in that local 
area under that sub-section, be deemed to bo law¬ 
fully leviable, and, for flic purposes of this section, 
to be that cess. 

Authority. —Section 29, Punjab Land Revenue Act, 18S7. 

Explanation.—“ Yillago-officer ” means a chief headman, head¬ 
man, or pat wart Section 8 (11) ibid ). 


262.—(1)T1 ie emoluments of a “ village-officer” 
shall not bo liable to attachment in execution of a 
decree or order of any Civil or Revenue Court. 

(2) An assignment of, or charge on, or an agree¬ 
ment to assign or charge, am uch emoluments 
shall 1)0 void unless it is authorised by rules made 
by the Financial Commissioner in this behalf. 

Authority.—Secti'in no, Punjab Land Revenue Act, 1887. 





25o, A (_ ivil Court shall not take cognizance of 
a suit by a village-officer for the payment of his 
emoluments by the proprietary body. 


Authorities. Section 98 (a), Punjab Land Revenue Act, 1887, 
end Section lo8 (1) and ( 2 , x). For the old law, seo No. 2S 
P. R. 1876 ; No. 14 P. It. 1873; No. 27 P. It. 1875 ; No. 27 
P. R. 1876, followed in No. 42 P. R. 1883; No. 123 ibid • 
and No. 54 P. It. 1885. 


t \ 
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CHAPTER XIII. 

ALLUVION.AND D1LUVION. 

INTRODUCTION. 

The written law on the subject dealt with in this Chapter is 
contained in Regulation XI of 1S25. But as this Regula¬ 
tion expressly Saves all special customs and usages, and the 
Punjab Laws Act also prescribes that custom shall be the 
first rule of decision in all matters connected with alluvion 
;.nd diluvion, I ho provisions of the above-mentioned statutory 
law have a very limit d application in this province. The 
customs hitherto judicially established will he referred to 
below, but as the late Mr. Baden-Powoll rightly observed, in liis 
Land Syxtems of British India, Yol. II, p. 7o4 (note 2), many 
of these customs are unjust, and it were w’ell if, as he suggests, 
fixed boundaries were apportioned to each riverain village 
which w'uuld represent its limits, whether under water or not. 

Acting apparently upon this suggestion, the Punjab Legis¬ 
lative Council has recently passed an Act (I of 18910, with 
the sanction of the Yiceroj and Governor-General, which 
confers the power on tlio Local Government of fixing 
boundaries between riverain estates, and when such boundaries 
have been fixed they will permanently regulate the rights of 
all persons holding land within such estates, notwithstanding 
any law or custom, or any decree or order oi any Court of 
Law* to the contrary. 
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usage 


"Whenever any clear and definite 
respecting- the disjunction and junction of land by 
the encroachment or recess of a river is proved to 
exist for determining the rights of the proprietors 
of two or more contiguous estates divided by a river, 
the usage so proved, “ unless and until a boundary is 
fixed under the provisions of Si Ion 10la Pui ' 
Land Revenue Act , 1887, as amended by the Punjab 
Riverain Boundaries Act, 1899,” shall govern the 
decision of all claims and disputes relative to alluvial 
land bet ween the parties whose estates may be liable 
to such usaere. 


Authorities.- Section 2, Regulation XI of 1*25. Of. No. 72 
P. R. 1809; No. 15 P. R. 1872. 

Remark.—Tlio words in italics have been introduced by 
Section 4 of Punjab Act 1 of 1899. The eiiot of fixing a 
boundary between riverain estates is set forth in Section 101b 
of the Punjab Land Revenue Act as enacted by Section 2 
of Punjab Act 1 of 1899. 


Illcstuatioxs :— 

1 • ■his/itt-banna, hidsikanduri or darya-banna, arc different 
local names for the deep-stream rule, according to which 
the deep stream of a river forms the boundary between 
' 'Hugos on opposite batiks. It has been followed in No. 53 
P. R. 1807 (from Ludi •uu) ;> No. 13 P. R. 1900 (from same 
dr trict ; N >. 66 P. R. 1869 (from Jalandhar): No. 65 1'. B, 
1809 (from Sialkot); No. 104 P.l.h 1888 (from Ilosliiarpur). 
but on the Jhelum it is said not to prevail below Dnrapur 
{Gaznl/ctr of the Jhilum District, page 44); nor was it 
found to prevail in No. 48 P. It. 1879. It ha-:, however, 
hecu recognized -as the rule to lio followed in boundary 
disputes between the British and Independent States in 
bases of alluvion, but not of sudden avulsion (No. 12 1\ K. 
IBiO ; “ Customary Law,” pago 257, 2nd edition). 


2. IVarpur or kitch much, according to which the original 
Qroa fllone looked to, anil whether in the bed of the riven* 
or uu * it, the lands comprised within those limits remain 
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for ever a part of tlio estate. It is followed on tlio banks of 
the Jhclum (No. 1225 of 1870, Shahpur District and 
“ Shahpur Settlement Report/’ paxa. 312, page 123). Com¬ 
pare No. 711 of 1882. 


3. Ruh-girfUini or face recognition, whereby land simply 
cut away without its features being altered and transferred 
to tlio opposito sido, remains the proporty of the original 
owner (No. 65 P. P. I860, from Sialkot}. 

4. Along the banks of the Sutlej local custom in many 
places follows the law; of accretion ( mcihaz ) (No. 7 P. B. 
1873). Compare No. 48 P. B. 1879 and No. 45 P. B. 
1888. 


255. Where no boundary lias been fixed under 
the provisions of Section 101a of the Punjab Laud 
Revenue Act, 1887, as amended by the Punjab 
Kiverain Boundaries Act, 1890, and there is in 
special custom or usage, the following rules shall be 
applied to tlio determination of all claims or disputes 
relative to lands gained by alluvion or by dereliction 
of a river. 

Remark*— But custom cannot be controlled by coni’ act 
(Nu. 56 P. E. 1869). 

256. J First: When land is gained by gradual 
accession from the recess of a river, it shall be con¬ 
sidered an increment to the tenure of the person to 
whose land or estate it is thus annexed, whether 
such land or estate be held immediately from 
Government by a zemindar or other superior 
landholder, or a a § subordinate tenure, by any 
description of tenant whatever: 

Provided) that the increment of land thus obtained 
shall not entitle the person in possession of the estate 
or tenure to which the land may be annexed to a 
right of properly or permanent interest therein 
beyond that possessed by him in the estate or 
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enure to which, the land may be annexed, and shall 
not be understood to exempt the holder of it from 
payment of Government revenue. 

Authorities.—Section 4, Regulation XI of 1826, and Schedule I, 
Act iy of 1872. 


Explanation 1.— Tbo moaning of this section is, that the incidents 
of the original tenure attach to the increment (I. L. R. Til 
Cal. 179; XIX All. 238); and (according to the Allahabad 
High Court) that whether tho accreted lands are capable of 
identification or .not, tho Clauso (1) applies where tho lands 
have been gained hy gradual accession by the recession of 
a river (I. L. It. XIX All. 238). Cj\ L. It. XXVI Ind. App. 
107. But :u Xo. 30 P. It. 1.898, the Chief Court has dissented 
from»'J:he latest Allahabad ruling, on the ground that, in 
accordance with tho principle laid down in Lvpcz's Cave, 
(V Ben. Li. It. 521 (see Explanation 3, posC), where tho 
identification of tho site is proved, tho land cannot be said 
to be gained within the meaning of this section; and this 
decision seems to be supported by the Privy Council judg¬ 
ment (1870) in Surat Sundari Dcbya's Case , quoted in 
Explanation 3, post , which neither Court appears to have 
noticed, although it w*as a clear case of gradual accretion. 


Illustuatiok :— 

Tenants with rights of occupancy acquire the same rights 
in gradual accretions to their holdings as they enjoy in tho 
latter (Nos. 19 and 83 P. E. 1869). Compare II Agra II. C. 
Pep. 206, and VIII Ben. L. Rep. 73, a. c.; u ul I. L. R. 
XXI Cal. 233. 


'Explanation 2.—The words “jpadual accession *'' shall be held to 
mean such au impercep tible increase that no one can percoive 
how much is added at any one moment of time (Justiniams 
Institutes, lib. II, tit. 1, Section 20). 

Illustration" 

Laud is transferred gradually year by year by the action 
of tho river Ravi from the Montgomery to the Lahore side 
of that river, leaving no buildings, pillars, trees, or any 
other marks by which tho former ownership onn bo 
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identified. Tlie land thus accreted becomes an increment 
to the estate to which it is annexed (No. 17 P. R. 1808). 
Compare No. Go P. R. 1809 ; and No. 3G P. R. 1898. 

Explanation 3.— Land washed away and afterwards identified 
as reformed in the old recognized site is not land “gained” 
within the moaning of this section. Land so reformed or 
identified remains the property of tho former owner, and all 
rights with respect thereto existing at the time of its sub¬ 
mersion shall bo deomed to be revived on tho re-appearance 
of such land (V Ben. L. Rep. 521 P. C.; No. 59 P R 1877; 
No. 3G P. R. 1898; 25 W. R. 212; Saral Surah Delya v. 
Soorjyakant- Acharjya (1876), Privy Council Judgments, by 
Baldeva Ram Leva, page 3, where all tho authorities aro 
reviewed. 

Provided, that no other person has acquired an indefeasible titlo 
to such reformed land by long adverse possession (I. L. R. 
Ill Cal. 79G; Nil ibid 225; and Maharaja Radlia Proshad 
Singh y. Balm Umbica Pushad { 1879), Privy Council Judy - 
mcnts , by lialdeva Ram Dcva, page 2G9. Compare No. 83 
P. R. 187G. 

1 u.usthations : — 

1. A malth-kctbza whoso land is submerged is entitled on 
its ro-appearaneo to recover it No. 1 P. p. 1880). 

^ 2. Au occupancy tenant enjoys a similar right (No. 59 
p. R. 1877 ; Nos. 9G and 127 of 1879). Compare No. 89 
P. R. 1877 ; No. 877 of 1877 ; No. 152 P. R. 1883. 

3 A ma/idar’s right to recover lialf-produco on submerged 
lands also revives on their re-appearance (No Cl P R 
1879). V 

Remark 1 .— Gen-rally tho proof of identity should ho 
supported by evidence of the existence of old buildings, 
boundary pillars, wells, trees, and other such landmark'. 
Or, where the boundaries' of tho lost estate can clearly bo 
ascertained from tho settlement records, the inclusion of the 
land within those boundaries may bo accepted as presump¬ 
tive evidence of identity, if tin intervening p,.^ betwe ^ 
the date of submorsion ai d reformation i not very groat 
Compare No. 72 P. 11. 18G9. 


J 
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Remark 2.—Tiro ownership of alluvial land which accreted 
t > a riparian village mu<d rest upon the same title as that 
upon which the original villago is hold, and thus if tho 
riparian village is ancestral the accreted property must bo 
ancestral also (1. L. 11. VII All. 102; XIX ibid 238). 


(. Second : YV lien a river by a sudden change 
oL its course breaks through and intersects an estate 
tl^' lands so separated shall, if clearly identified, 
lemam the property of the original owner. 

H 

Authorities. £ action 4, Clause 2, Regulation XI of 1825 • 
Xo. 48 P. R. 1879. 


2o8. Third: Churs or islands thrown up in a 
large and navigable river (the bed of which is not 
the property of an individual) shall be doomed— 

( a ) he at thb disposal of Government if the 
channel between the island and the -shore is 
not fordable ; or 


(h) if fordable, to be an accession to the land 
tenure or tenures of the person or persons 
whose estate or estates may bo most com 
tiguous toil subject to tbo several provisions 
specified in Section 256 with respect to in¬ 
crement by gradual accession. 


Authority. Section 4, Clause 3, Regulation XI of 1825. 

Explanation 1.—Tlio words “n^st contiguous ” in the second 
clause of tins section si ill bo deemed to comprise the tstute 
or esluios with which the chur comes into contact along tho 
fordable part of tho channel; and tho whole chtir shall be 
deemed an ac easion to such estate or estates, and noportiop. 
°f it will cease to belong thereto merely by reason of tho 
deep water between it and the estate of another person 
becoiuiojr shallow and fordable (IX Suth. W. R. •!( i . 


EvPianation * 

i *— Vn accretion to a 

oecoruo tho „ , 

property of tho owner 


chur 

of 


shall bo 
the chur, 


doc iod to 
v> hethor the 
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channel between tlio main land and the chur is fordable or 
not (III Suth. W. R. 122). 


259. Fourth : In small and shallow rivers, the 
beds of which, with the jaljkar right of fishery, may 
have been heretofore recognized as the property of 
individuals, any sandbank or chur that, may be 
thrown up shall, as hitherto, belong to the pro¬ 
prietor of the bed of the river, subject to the 
provisions stated in Section 25G. 

Authority. — Section 4, Clause 4, Regulation XI of 1S25. Com¬ 
pare IY Suth. W. R. 54. 

260. In all other cases not provided for by the 
foregoing provisions, disputes relative to lands 
gained by alluvion or by dereliction of a river, 
shall be determined by established local usage, if 
there he any applicable to the case, or if not, by 
general principles of equity and justice. 

Authority,—Section 4, Clauso 5, Regulation XI of 1825. 
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CHAPTER XIV. 

M B IiCAN TI LB USAGE S. 


INTRODUCTION, 

Sl < riox 7 of tlit) Punjab Laws Act enacts that all mercantile 
usages shall ho regards! as valid, unless they are contrary to 
justice, equity, and good conscience, or have, before the 
pa dug of that Act, been declared to he void Ly any orn- 
peient authority. To establish a mercantile usage it is suffi¬ 
cient to prove that it is so well known and acquiesced in that 
it may b reasonably inferred that the parties contracted with 
'reference to it (VII Moo. Ind. App. 263; XII ibid 3(31). 
And in the <-,. «• of written contracts the Indian Evidence Act 
(Section 92, proviso 6), following in this respect the English 
law (as to which., seo Hutton v. Warren, 1 M, & W. at p. 474), 
permits extrinsic evidence of usage or custom to annex inci¬ 
dents in matters with respect to which they aro silent. But 
todius rule there is the important proviso that the annexing 
ol such incident must not be repugnant to, or inconsistent 
with, the express terms ol* the contract. Thus, where the 
parties contracted for a shipment on board of a ship or 
steamer, and it was sought to prove a usage by which 
delivery to a Railway Company at an inland town was 
deemed equivalent to shipment on board a vessel at a seaport 
town, tin* High Court of Bombay ruled that the cvidciuowas 
inadmissible on the ground that it was repugnant to, an \ 
luoonsis t wif the entxfi of tl - 

*VII Bom. 129). 
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2 Si. A drawer of a bill of exchange or hundi by 
crossing the bill with the words sri-nishani is deemed 
to relieve himself from any personal liability in case 
of the bill being subsequently dishonoured*. 


Authority.—No. 13 P. R. 1871. 

Remark l. —The technical definition of a hundi is, a lull of 
exchange in an Oriental language. The Negotiable Instru¬ 
ments Act (XXVI of 1881) aj)plies to such an instrument 
• except in so far as any proved local usage rnjiy exclude tho 
y' operation thereof. It is' open to tlio parties,* however! to 
exclude such usage by inserting in the body of tho instru¬ 
ment any words which indicate an intention that tho legal 
gelations of tho parties thereto shall bo governed by tho Act. 


RiiUfl rk 2. —For a description of the different kinds of In ndts 
r< ferenco may be made to Macpherson on Contracts , $ 021, 
and to Mr. Maddan Gopal’s Punjab Code , Part I, pago 97. 


262. The firm named in the sri-nishani is only 
responsible to the holder if the drawer was in point 
of fact an authorised gomashta or agent of that firm. 

Authority.— Ibid. ' ' 

Remark. —As to ho power of the managing partner of a firm 
to draw a hundi so as to bind a minor partner, see Ncr. 59 
P. It. 1893. 

263. An artliia or commission agent who pur¬ 
chases ar bill from a banking firm-for an absent 
principal, is not ordinarily responsible for the 
solvency of that firm, if he has acted bofid fide and 
with reasonable precaution according to the ordinary 
course of business. 

Authority.—No. 98 P. P. 1SG9. 

2 64. The arlhiu may become responsible if he 
charges an additional commission over and above 
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MERCANTILE USAGES. 


that which is ordinarily paid as a compensation for 
toe risk no incurs. 


Authority. — Ibid. 


Ihe holder of a bill is expected to give the 
diawor and all intermediate parties notice of dis- 

X°v!\l Z 110 Want ° f such noticc wil1 not P^' ''c 
tllL ' ‘ hinvov or such parties from liability. 

Authority.— Ibid. 


Ktmiai-k l.-As to tho responsibility of the drawee of a 

YVTTT O UnJ - ° P payment to a wron S person, soe I. L. It. 
-A\ 111 Horn. 5/0. 


Jtemark 2 —A Ilnndi by mercantile custom should be pro- 
seutod for acceptance or payment within a reasonable time 

V> - US , 1 - R - IS8:J) - V' Nu - 19 1 J - It. 1885 MS to limita¬ 
tion on dishonoured bill nor p« cuted for acceptance but 
only for payment. And what constitutes “ reasonable time” 
uepends on thecircunistan. es of each case, regard being had 

° ' 10 8 , ltUat1011 ttnd inter «‘* both drawer and payee, and 
to the distance of the. place where tho llundi is drawn from 

tbr%t wlu>ro lt 18 to bo accepted. Cf. I. L. H, XI Cal. 3 m. 

Re, r k ^~^'^ Pajablu ° n dpmand r «loire stamp 
UU of the value of ono annu, but all othor liundis require 
an ad valorem duty, and should ho written on an impressed 
beet bearing the word -llundi” at the top and the value 
•> he bottom of the impression. If written in a foreign 
■ Hto and subsequently negotiated in British India, tho liAt 
0r 18 rc duired, before ho present-the same for n.oept- 

<uc o or endorse i, transfers, or otherwise negotiate- the s .mo 
m Jlrittsh India, to affix thereto the proper stamp and 
cancel the samo (Section 19 of tho Indian Stamp Vet 


f ha(Ini C'.’ar.mt, in which no actual inter 
ge of commo.lities is contemplated, but mereh 
a( t]U8tment of profit and loss with reference t< 
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the market rate of the goods specified in the contract 
at a given date, shall be deemed to be void within 
the meaning of Section 30, Indian Contract Act. 


Authorities.—No. 11 P. E. 1876; No. 101 P. E. 1868; No. 89 
P. E. 1883 ; No. 502 of 1892 ; No. 85 P. E. 1898 Compare 
Chandan v. Ajudhia Per shad, S. D., N.-W. P. Eeps. for 
March, 1801, I. L. E. XVI Bom. 141, and XXII ibid 899. 

Explanation 1. —In order to determine whether a contract is a 
wagering contract, the Court will not only look at the terms' 
of the written contract, hut also probe among the surround¬ 
ing circumstances to find out the true intention of the parties 7 
(I. L. E. 21 Bom. 227). See also No. 85 P. E. 18987 ' ' 

Explanation 2. — A contract for the sale oi goods, to be delivered 
at a future day, shall not^be deemed to be a badni contract 
within the meaning of this /Section, merely becauso the 
, vendor lias .not the goods in his possession, nor has any 
contract to bciy thenl, nor has any expectation of becoming 
possessed of them, by the time appointod for delivery other¬ 
wise than by purchasing them in tlio market (Addison on 
Contracts , p. 891). 

Remark. — It is important to remember that a time-bargain, 
merely because it is one, is not invalid. It is only when 
such a bargain is entered into upon the understanding that 
it is not to be carried our as a contract for delivery, that it 
becomes 'an unenforceable bargain.' (/. ,!. L. E. XVII 
Mad. 480 and 2£VIII ibid. 306. As Lord Justice Bramwell r 
put it: them may be a godcl contract to sell next year's crop 
of apples growing Hi a speciiied orchard ; and what is thi 4 
but a time-bargain ? But if the term /* time-bargain ” is 
understood to mean an agreement to pay. the difference^ 
between the price at the time when the bargain is made' and-" 
the price at a subsequent rime, that agreement .is perhaps in 
the nature of a wager, but is not a u time-bargain ” in the 
ordinary sense of the word: Thavhr v. Hardy 0879), 

L. i. 1Y Q. B. D. G c '5 (at p. 692); and Fotgct v. Ostiyny, 
(1895; App. Cas. 318. But if a i rokcr on the Exchange 
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doals as a principal with an outside person, he is not within 
the protection of tho eases quoted, and a real intention by 
both parties to take or give delivery of stocks must be shown 
(Universal Stuck Exchange v. Strachan, (1896) App. Cas. 
16G, 

Explanation 3.—A contract maybe substantially a badni contract 
within the moaning of this section if the ultimate effect of 
the bargain bo wholly dependent upon the happening of an 
event over which neither party has control, although it may 
bo disguised in tho form of a sale of goods dependent upon 
lh° evout (Higginson v. Simpson, 16 L. J. (N. S.) C. L. 193 • 
and Orizeioood v. Blane, 21 L. J. (N. S.) C. P. 40). 


267. Hut moneys advanced by an agent for his 
principal to enter into such a contract shall he 
deemed to he recoverable, and also commission 
charges earned in respect of services relatino- to 
such a contract. 


Authorities.— No. 620 of 1874. Compare Billing v. BiUing, 33 
L : S.) c. r. 66; fin Ben. L. Peps. 412; XI1 Bom. 

11. C. Peps. 51. See nlso Thacker v. Hardy, L. E. 1Y 
0. P. P. 685; L. E. 1 Ex. D. 13; Pykc's Cas,, L. E. 8 
>Jh. 1). 756; Bead Anderson (1884), 13 Q. B. D. 779- 
No - <JU P -1880 ; No. 80 P. E. 1895: I. L. E. XXU Bom! 
8 "- But rf. Gaming Act, 1892, as to money paid in respect 
of ‘bets” paid at request of another, and Knight v. Lee 
(1893) 1 Q. B. 41, and Tatum v. Jtceve, ibid p. 44. 

Remark. To entitle the agent to recover from his principal 
liases paid for him on a wagering contract entered into 
under his instructions, the agent must prove either nn actual 
payment upon the principal’s behalf, or that a liability has 
been incurred which is enforceable at law- (No. 80 P B 
1895). 
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CHAPTER XV. 

SPECIAL PROPERTY OP FEMALES. 


INTRODUCTION. 

/ 

lx India as in other countries there )ias been a time when 
a wife has occupied no higher status than that of a slave of 
the master of the household, and when she was deemed in¬ 
i': to inherit or to enjoy any right of property. 
Traces of this incapacity are not only found in the Vedas 
hut in Mann, and it was by a very gradual process that the 
natural tendency of free-marriage, using this term in contra¬ 
distinction to marriage with mam#, produced here as every¬ 
where else an extensi <n of tho wife’s rights. Thus tho notion 
of a woman’s “special property” had to pass through several 
intermediate stages before it reached its final condition of 
absolute ownership in tho Hindu law. At first a married 
woman was simply permitted to enjoy a “possessory” interest 
in the ornaments which she was accustomed to wear, limited 
to her husband’s lifetime. At a later period this right was 

extend' d to her own lifetime; and then, as the result of a 

still further development, wo find the “possessory” interest 
converted into a right of ownership with respect to the wife’s 
customary ornaments and clothing apparel (alankara and 
vastra), which constituted hei patephernalia, and to such 
gifts as were given to her as a marriage dowry. It was her 
personal ornaments and wearing apparel, therefore, which it 
wo nil seem v the original suhje r a worn 6oial 

property rather than what Sir Hejiry Maine lias termed the 

“ Bride Price,” which was paid by thd’bridegroom either at the 
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wed.l up: or tlio day after it, and part of which went to tho 
bride's father as . ompemation for the family authority which 
was transferred to tho husband, and another part to the bride 
herself. Jlut before such gifts could have been enjoyed by 
the wife separately from her husband, her capacity for pro¬ 
perty must have previously been well recognized, and, as we 
have eeni, it. was only by a very gradual process that such a 
capacity was in tho first instance recognized with respect to 
the wife’s ornaments and apparel. The concession once made, 
however, quickly expanded and came in course of tirno to 
embrace immoveables also. Thus it appears % have been a 
practice amongst tire ancient Persian lungs to assign certain 
villages ,t < > their queer aes of which t 

provided themselves with their dr ss and ornaments. Such 
gifts were said to ho for “ girdle” money : * ^ vw SiV™, 
(Anal. 1, 4, !»). 13ut in tho present phase of c ustomary law, 
especially amongst Hindu Jut tribes, there is a strong dis¬ 
inclination to admit any independent power of the wife even 
over moveables, however acquired by her, apart from tho 

Avr-hes of her husband, who generally exercises an unfettered 
control over lu.-r estate. 


~68 1 ho customary law prevailing- amongst 

agricultural tribes usually regards the wife’s i>er- 
sonal prop Tty as merged in that of the husband, 
2 - 13 nlso d eemed entitled to all tho wife’s 


earnings. 


^ ntl es.—Punjab Civil Code, Section 5, Clause C ; Vol. II 
-Lupi- r’s Cmtomm-y Law, p.^o 158; Yol. IV, page 115 

,, V » 1 73. Compare Mam,, YU I, Section -!1G 

Maynf* m,,j u }qw> Scttion G]6< 

(f . Ornaments made up by be husband am' 
• 4 \ 1 xv 'h; subsequent to marriage, eannoi 
on manly be claimed or disposed of by the wife in 
opp-isitron to her husband’s wishes 
Authority—No. 81 r . R , 1880 . 


it. 
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270. Upon the death of the "wife in her .Hus¬ 
band’s lifetime, the husband usually succeeds to all 
the property of which she was in possession at the 
time of her death. 

271. Where the husband has pro-deceased his 
■wife, the succession to such property as the wife 
possessed in her own right depends on the nature of 
that property. If immoveable, it usually passes to 
her sons, if any, and' failing them, to tlie -male 
collaterals of the last full owner. If moveable, and 
specially in the case of ornaments and weaving 
apparel, the daughters have a preferential claim, 
the unmarried usually excluding the married. 

Remark. —Similar rules will be found to pr-vail in most 
early communities where what is known as the peoples 
law is still in active operation. Thus the Lex Anyliornm ct 
Werinomm permits male collaterals within the fifth dognv 
to exclude a d.slight* r in siiccc -ion to immoveable property, 
while, according to the s v amo law, in the presence of u son, 
she only succeeds to the motln r s paraphernalia, called rhedo. 
See other instant os given by Dr. Mayr in his Indische Erbrccht } 
page JOT. 

See as to a female 'h power of Jilicnntion of immoveablo 
property, Sections CO—Oi. 

And as to succession to property gifted-'to females, 
Section 27, 1 tom ark 2. 

272. Immoycable property purchased from the 
proceeds of moveable property given to Ihe wife by 
the husband as & present during marriage, or from 
the proceeds of jewellery belonging to the wife, 
constitutes the wife’s special property, which she 
can dispose of at pleasure after the ha band’s death. 

Authority.—I. L. 11. * Mad. 281; 11 ibid 38a. -Cf. 1. L. it. 
XIV Cal. at page 88G, upheld In appeal I. L. It. XVI Oul. 
574. • . 
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purchasc ? *« 

the husband's l.oi," .,ml sT i' "!, ‘f life,im ®. 

*** '•«* Jitoimo’cxcopt’° ' ril, °' r 

Authorities—No. 58 P. p. 1 880 No _ m p p 

' 1 ^1. Heps. G6 and I. L P X (V] «, p ° 0mpare 
M, 63 ; I. L. E. XIV Cal. m ttd x'vf« f ' d ' 

10 '” ni,c 1 - n - v 

■ Uom ’ 17S at P*8« -183; XX Cal. use (P. r. -. 

Re XVv3?2 w a 7 ido r comos iuk> i***"***. of tho 

not spend it but fa - ’ ! "" 1 v " r " lv "* " itl come, and &m 

MuJSa n f income intKo pur- 

' ^intention 0 f the bo 

®Jtiro obhite IUU ] t | ! ‘ ' *' t "“ Uo tlu ‘ 1‘^tltaml ua an 

burned t„ ho fa , rV* l '" KhnS( ' ] mUM : ‘ ,c ° * 

X Ind.App ihi T ? d n“ 8 "*' reli,,, '‘' t0 ihnt M -K It. 
v li>- loO, I.L.P.XV1 ChI.u: page 583). 

that t} : . u :!i' C , ° pr . C8nm l ,llon nmy be drawn from the fm t 

with tl le o ,VT a ! lCUWl th " ri 
Without' 

n ud tho ah V '- ib ai ? ' istl “5*i°n ,u ' 1 " r ' n ,ll( ’ original estate 

s. c. uT?Sr: (L - *• x h ' L a ->’•* lei. 

• Jj - b. X Cab 321 : No. 121 1*. p IMLTi. 
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Jtemark 55.— SoG, howover, No. 105 P. P. 1881, which was a 
ca> where a Muhammadan widow purchased immoveablo 
property with her oicn funds, and in which ir was held that 
hor heirs, and not those of her husband, succeeded to it 
on her death. The source from whence* the widow deriycd 
the funds is not stated in the published report, though* it 
was pleaded that she had derived thorn from the joint estate 
belonging to the deceased husband and his brothers. 
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Abbreviations. 

Author. = Authority . * Illust. = Illustration . 

Exc. = Exception, Inst. = Instances. 

i]xp. = Explanation . Prov. = Proviso . 

P. = Remark . 


An ADI, TARA.. 

mode of partition of, can only be determined by 

Eevonuo Court (R. 1) .. 229 

each proprietor lias right of residence in the ...... 233 

possession of vacant silo in, confers no power of 

alienation . 234 

appropriation of, by individual proprietors may be 

restrained.*.. t 235 

sito in, cunnot bo sold by non-proprietor. 236 

exceptions to rule.. 236 

site in, must bo built upon within a reasonable lime 237 

-, reverts to proprietary body on non-proprietor 

abandoning residence.. . 288 

succession to right of residence in . 238a 


Abandon mknt, 

is a question of fact (Exp. 1). . .. 244 

instances of (Exp. 2) . 244 

not manifested by i&ef^ absence (Exp 3). 241 

by non-proprietor of house, causes ito to revert to 

nr^pvi; ury body. 238 

voluntary, or cultivation for one year, destroys right 

of occupation. 161 

unexercise of occupancy rights for years by reason 

of minority constitutes (Exp. 1). /.. 161 

t« mporary absence of tenant does not per se consti¬ 
tute (Exp. 2). Id 

do* s not within period of limitation allot t proprietary 
right (R.) .214 


i 
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when occupancy tenant may claim. 180 


when occupancy tenant may claim . 180 

Absentees, 

ancient custom concerning . 239 


customary right may be controlled by agreement . . 2 it) 
agreements permitting re-entry by, bow enforceable 211 
within what period heir of/ can claim to-entry .... 242 
overt acts by person in possession causes limitation 

to run against . 243 

examples of such acts (Exp.). .. 243 

cannot claim advantage of agreement for re-entry 

after relinquishing land . 244 

on re-entry, must reimburse occupant for cost of 
improvements . 245 

Absolute Gift, 

entities donee to alienate (Exp. 1). Cl 

Accession, 

gradual, under alluvion law, defined-(Exp. 2). 25G 

Accessory Interests, 

value of, must be included in market-value (Exp. 4) 101 


in quarries, &<\, how determined .131, 132 

Acknowledgments, 

effect of, under Muli . '.• i Ian Law (Ik) . 31 

query, if Customary Law recognises (lb; .... ' . 34 


Acquiescence, , 

mere, in previous sales will not imply renunciation 
of right to object to a subsequent sale (Exp. 2) .. 236 
Soo Pre-emption. 

Acquired Property, 

alienution of..... 58 


Adh-lapt, 

a form < : giant to ono who sinks a well ..144 ( b ) 

ADII-SALfDAUT, 

a kind of tenure in the Kangra District . U3 (b) 


Adxa WEalik, 

his position : 1 a led 


139 
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a sonless proprietor in the central and eastern parts 
of tlie Punjab is permitted to appoint an heir by 

quasi ..... . 35 

different modes in which appointment may be mani¬ 
fested (Exp. 1 ) . .. 35 

onus of proving* power oh not customary, lies -on 

person alleging it (Exp. 2 ) . 35 

absence of publicity does not invalidate (Exp. 3 ) . . 35 

nor the non-performance of ceremonies (Exp. 4 ). ... 35 

moaning of term “soilless” in relation to (Exp. 5), . 35 

exceptions to general rule as to power of . 35 

no restrictions as regards ago or relationship in 

customary . 30 

a daughter’s or sister’s .son amongst Hindu non- 
agriculturists, is presumably a proper person to be 

*P1 37(a) 

but contra amongst agriculturists . 37 (/») 

instances' of such .. 37 

of only and of eldest son . 38 

a widow cannot make, unless authorised by husband 

or his kindred . 39 

power of kindred to give consent, must be proved to 

exist (Exp. 1 ) . .. .. 39 

con **nt of kindred, when presumed (Exp. 2 ) . 39 

consent to bo valid, must not bo capricious or corrupt 

... : 

presumption in favour of w idow acting from primer 

motives (E. to Exc. 3 ).... 39 

subsequent consent of some lieir 3 to succession of 
adopted son, insufficient to supply want of autho¬ 
rity (Exp. 4 ). 39 

in Undivided family, consent of what kinsmen neces¬ 
sary (Exp. 5 ). 39 

widow professing to act on husband’s authority is 
estopped from afterwards denying existence of 

such authority. . 49 

authori* ation by husband need not be in writing ,. 41 

but if for specific person, ho alone can be adopted . 42 

bn; on his death another may bo selected . .. 42 

a widow cannot bo compelled to exercise her power 

of appointment. .j 3 

she may do so at any tiiuo. 11 

but not so as to defeat heirs of subsequent male 

holder.‘. 45 

she may do so oven when sin* takes as hiir to hoii . . 

a Hindu minor may appoint an heir.. 17 

appointed heir docs not ordinarily lose his righ(s in 


!us natural family 


48 
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Adoption — continued. ta.ua. 

nor does lie succeed to collateral relatives of person 

who appointed him . 49 

ho cannot relinquish his status ... 50 

nor be disinherited for misconduct . 51 

he succeeds to all interests enjoyed by appointor . . 52 

title of person appointed dates back to death of 

appointor . . . 53 

on death of appointed heir his male issue succeed . 54 

rules governing; succession in default of malo issue. . 55 

limitation for suit to set aside .. 55a 

Adultery, 

effect of uncondoned, on widow’s succession. 31 

Agent, 

effect of words Sri-Nishani On bills drawn by . .201, 202 


advancing moneys for wagering contracts of prin¬ 
cipal . 2l37 

iftien entitled to losses paid lor principal on wagering 1 
contract (It.) .. 267 

Agreement, 

entered in settlement record presumably for term of 

* settlement (Exp.) . 168 

subject to ordinary rules of law (E. 2 ) .. 108 

Ala Malik, 

position described . 139 

Alienation, 

statutory law relating to . . 56a 

customary law of, recognizes no distinction between 
oral and written, or between testamentary and 

other forms of . 56b 

of joint and separate property governed by same 

rules . 57 

of acquired property . 53 

of ancestral property is subject to consent of sons 

and malo collaterals. . 5 9 

not possible to lay down fixed rule as to what male 
collator ah entitled to object to (K. after Exe. 6 ;. . 59 

but father may give ono son a small portion of his 

estate in liis own lifetime (Exe. 1 . 59 

burden of proof in such cu? s (E.). 59 

in favour of daughters’ and Bisters’ sons, when per¬ 
mitted Exe. o; . 59 

but • uatom ip favour of. ••rum t be extended to sons- 
in-law (E.),.. . •. 


59 























Wtsr/ty 



Alienation — continued. vxrx. 

in favour of a brother or nephew (Exc. 4) . 59 

a power of sale may exist without power of gift 

(Exc. 5) . . . 59 

for pious or religious purposes (Exc. 6) . 59 

what sou or other heir must prove to obtain declara¬ 
tion of invrlidity of (E. 3) . 59 

in favour of relations who havo rendered services 

(Exc. 2) . . . 59 

by gift must be followed by possession . 60 

of property never in possession of alienor, invalid 

(E. 1 )...., . ... 60 

except where donee is a minor or other disqualified 

person (Exp. 1) . .. 60 

void on ground of unduo intluonco (Exp. 3) ...... 59 

proper presumption to bo drawn in case of. 61 

how rebutted (Prov.) . . 61 

always allowable for necessary purposes. 62 

creditor not required to see to application of money 

lent (Exp.) . ..!. 62 

examples of necessary purposes. 63 

females usually incompetent to alier tte immoveable 

property. . 64 

or property purchased from proceeds of same 

(Exp. 2). 64 

exceptions to rule (Exc.). 64 

persons dealing with females presumed to know their 

general incapacity . 65 

of absolute property of females. 66 

proper person to object to... 67 

made with consent of one of several revorsioners .. 68 

proprietary body can at times object to . 69 

who^e suili right presumed to exist (Exp.). 69 

limitation for suit to set aside . 69a 

of property belonging to religious institution. 90 

of site in village abadi by non-proprietor. 236 

Seo Common Land. 

Alluvion and Diluvion, 

custom first guide in questions concerning.Prelim. 

instances of special customs relating to > lllusi.' .... 254 

rub* in cases of gradual accession ° . 256 

applies to occupancy tenants (Must.) . 256 

meaning of words “ gradual accession ' (Exp. 2) . . 25i» 
lands washed away ard afterwards identified, not 

wit bin rule Exp. .. 256 

jnali/:iiti-makbu:a Umd and hereditary cultivators 
entitled to recove r submerged lands on re-appear¬ 
ance (lllust.),... 256 
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Alluvion and Dilution— continued. ' para. 

mafidar also entitled to recover half rates in same 

event (illust.) ... 256 

evidence necessary to establish identity of site Mi. 1) 256 
rule in case of lauds separated by sudden avulsion. . 257 

Accretions to churs, how disposed of. '258 

- in shallow rivers'. 25 'J 

alluvion land iests on samo title as that to which it 
has accreted (It. 2) . ; . 256 

Alteration, 

of rent on alteration of area . 182 (1) 

A n cestral Property, 

inalienable except with consent of sons or of malo 

collaterals .. 59 

what it induces (Exp. 1,2) . 59 

stands on different footing from all other prOT>ertv 

1 )... 

Antecedent Debt, 

explained'(Exp. 1) . 63 ( 5 ) 

Apostacy, 

eifec of, as regards Muhammadan marriage . 76 

An‘OINTMENT OF IflUR. ScO Adoption. 

Appraisement, 

of standing crop, how effected. 194 , 197 

Appropriation of Aijadi, 

cannot bo made by one co-proprietor in opposition to 

wishes of the rest. 225 , 227 

of vacant sito in ubadi confers no right of dispo til on 
possessor . 234 

Arnault, 

widows of, family, only got maintenance (Exc.) .... 11 

An ora s, 

in Multan Division, generally exclude daughters in 
presence of nephew (An thor. 1 . 23 

Assent, 

of one of several reversioners will not prevent oilier 
reversioners from disputing alienation. r,.s 

Assignment, 

jagir, not a pension. 149 

polite ' j ecbiou muy take the form o< a jagir (Exp.) 149 
procedure of Coin*- before att,hi.ng (R .),149 
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confers no preferential right . 

exceptions to rule (Exc.) _'. 

to enjoy monopoly of immoral 
(Illust. 5 ) . 


2S3 


PAHA. 



gains, illegal 

. 1 («) 


Auctiox Sale, 

pro-oinption in regard to property sold at (R. 2 ). .. . 98 


13 adn r, 

a wagering contract. ... 266 

ab- nee of intention to deliver, chief characteristic 

(&•) .....266 

mere non-possession of goods contracted to be sold, 

does not constitute (Exp. 2 ) ... 266 

may be disguised in form of sale (Exp. 3) . 26G 

moneys advanced by agent on, contracts, recoverable 
from principal ..... .. 267 


Bairaois. See Byragis . 

Bar ad Ait ax Haqioi, 

would not include persons related through females 
•( R ). 115 


Barg a ix, Sale, 

indivisible. 

Seo Pre-emption. 


106 


Barsat, 

proprietor of house in town of, L proprietor of site 
abo (Em lj. 


236 


Basiku OpAnrs, 

position of, described 


'166 


Bastard Sons, 

only entitled to maintenance .., 34 

descendants of, cannot claim maintenance . 34 


how legitimated according to Muhammadan law (R.) 34 
custom recognising hciirhip of, immoral (Illust. 2 ). , 1 p) 

Bastardy, 

questions concerning, regulated by custom.Prelim. 
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Batai, 

commutation of, into money only allowable witb 

consent of parties ..* 

wliat termed a “ voluntary commutation ” (Exp. 1) 


193 

193 


Bazaar, 

u small, not necessarily a sub-division of a town 

(Exp- 2).. 


113 


Bedis, 

sons of, by different mothers, share equally (Inst, a) 7 
of Dora Nanak entitled to all vacant sites ' Exc. 2 ). . 236 

Bedmashk, 

planting, an improvement under Tenancy Act 
(Hlust. 1) . 215 


BENA2.tr, 

plaintiff in pre-emption suit, rule as to (Exp.). 104 


Betrothal, 

questions of, regulated by custom.Prelim. 

of unborn girl, invalid (It.). 73 


Bhai Nazdiki, 

would not include widow of deceased proprietor It.) 115 


Bhaiacicara, 

tenure, defined 


137 (c) 


Bilttohis, 

generally exclude daughters (Author. 2 . 23 


Biht, 

is legally recoverable . 

succession to, in case of appointed heir (Author.) 
_of daughter (P. 2 ) . 


W{e) 


52 

23 


Blood Relations, 

how far whole exclude half. .. 26 

Bo .'a Fide, 

moaning of term (It. 1 ) .. 104 

Brahmins, . /r> n 

r- probate hurcica marriage (.Exc. i ) ... 7o 

cannot intermarry with Jais in agricultural commu¬ 
nities (lliust. 1 ) ..70 (L) 

],ul may moirv lUtj, >nis (Illust. b) . 70 {/>) 
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Brothers # y ' rAr **^ 

succeed jointly irrespective of association . 25 

of Whole blood, wheu they excludo those of half- 

blood . 2 d 

oldest of, occasionally allowed larger share (R. 1 ) . ' 

gifts to, by sunless proprietor (Exc. 4^ .... . . 59 

Brother’s Daughter, 

cannot be legally married by a Hindu (Ulust.). . . .70 (o) 

Building Houses, 

.suitable for agricultural tenants, constitute improve¬ 
ment under Act (Illust. 5) . 215 

Buildings, ‘ ' 

erection of. on common land, when liable to demo¬ 
lition (Exp. 3 ) . 225 

erection of substantial, presumed to be on grant of a 
permanent kind (Illust. 5.) ... . 227 


Burden of Proof, 

in'case of appointment of heir Exp. 2) . 35 


- alienation of am stral property (Ik 1 and 

R. to Exc. 1). 59 

- : -by childless proprietor . Gl 

-hy female in possession. 05 

Butemar, 

tenancy described ........ 104 

Byragis, 

do not forfeit right of inheritance in natural family 
(Exc.) ..30, 87 

. / r 


* Ca* *EPBELL-MoHULL.A, 

a sub-division of tho town of Eolitak (Exp. 1) ... 113 
Caste, 

loss of, does not impair right of inheritance. 29 

nor deprive husband of right to wifo’s custody . . 7 js 

Cesses, 

how iinpOE d. 210 

j ud leially recognized . 218 

all suits for village, cognisable bv Revenue Court 
(R.). 246 


Chaddar Andazi. 8ee Karev:". 
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Citakdar, re¬ 
position of, described . 142 

has superior claim to jjre-eruption than a general 
proprietor. 127 

Cjiaksio, inferior class of, proprietors in Lahoul. 1G7 

CrrouPAL, notice of sale must be stuck up in . 100 

Christian, 

vendor is bound by customary rules of pre-emption 
(R. 1). . . 07 

CVUXDAYUND, 

or division per stirpes . 7 

examples of (Exc. 1 & 2) 7 

Clearing Waste, 

when an improvement (Illust. 4) . 215 

Coal Mixes, deemed to bo Government property . 135 

Collateral Succession, 

how regulated between relations of whole and half- 

blood . 20 

right of representation governs . 25 

Collaterals, 

who among can object to alienation (R. after Exc. G) 59 
cannot raise question of fraud, &c. in lifetime of 
alienor (Exp. 2) . G1 

Common Land, 

what it comprises ... 223 

who are entitled to share in . 221 

hereditary tenants and proprietors of their own 

holdings share, in some di d l icts (Exc.) . 224 

individual proprietors cannot alter condition of .... 225 
nor plant or cut trees, or* sink a well in, without 

general consent . 220 

will of majority cannot prevail against minority in 

regard to disposal of.. .. 227 

exceptional cases where will of majority is allowed 

to prevail (Exc.; . 227 

1 rtifcion of, howeffected..... 228 

Hindu of puililiou of, re.-ts v.ith Ev.wnie ol1ir»-Ki. . . . 229 
allotted by i* venue oiln pt • -.< >rdou bow obtained 2.*'1 
re-d .-uibutii n of, after partition, when dommblo . . 2.32 
See Abacii. 
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Commutation or'R ent, . ' % 

cannot bo effected without- consent .. 

agreed upon. under mistaken view of status, not 
doomed a voluntary (Exp. 1) ... 

Compensation for Improvements, 

when clnimablo .oil 

liow made ..». 01 o. ' 

claim to, when barred. . .. . 

must bo made before,ejectmonbof tenant. . ~6l 

but omission to do so will nut invalidate' ejectment. . 202 
See Improvements. 

Compensation for Infringement, 

of rights of third persons by Government . 134 

Computation, . . • f 

of degrees of relationship (Exp. 2) .. . ~ 

ride as to (Exp. 3) . ».. . 39 

Consent, 

of kindred, to adoption by widow (Exp. 1) .. 

may bo presumed in certain cases (Exp. 2) . . ... 69 

must not bo given from corrupt or capricious motives 

(Exp. 3 ... .. 39 

subsequent, of some reversionary heirs to succession 

of adopted son, insufficient (Exp. - 1 .- . 

whose, necessary in undivided Hindu families (Exp. 5) 39 

Consideration, 

where alionation validly effected, heirs of alienor 
cannot plead want of (Exp. 2) ... 61 

Consummation of Marriage, 

not necessary to validate marriage ^Exp.) .. 71 


Co -PARCENER, 

cannot claim pTe-omption, against another 
Co- PROPRIETOR. See Co-sharers. 


Cb- SHARERS, 

succeed at times to lu*irleas properly (Exn.)..... 
consent of all, necessary to alter condition of joiut 

property.. • ■ . . 

or to plant or cut trees, or sink a well, on common 

land . .• • •..* 4 : * * 

may Tfsuain individual proprietorlromapp r< -print u g 

vacant site .. 
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Oo-skar os — contin ued. i>ata. 

may have customary right to object to alienation by 

one of their body . 09 

one co-sharer not entitled to pre-emption against 

another .. \ \ o 

when entitled to claim joint right of pre-emption. . 

119 

proprietors by purchase deemed, for purposes of pre¬ 
emption (Exp.) . 119 (/?) 

See Ahadi; Common Land; Pre-emption; Suc¬ 
cession. 

Cruelty, 

uncondoned, disentitles husband to claim custody of 

wife . 81 

what constitutes (Exp.) . 81 

Cultivation, 

failure to bring land under customary ..198 (b) 

relinquishment of, by occupancy tenant . 201 

bringing pasture land under, not an improvement 
under Tenancy Act (lllust. 2) 215 

Cultivator. »See Occupancy Tenant; 'Tenants. 


Custom, 

first rule of decision, in certain disputes.Prelim. 

essentials of valid. 1 

may be general or special ... o 

how proved or disproved. 3 

mercantile, cannot vary stipulations of written con¬ 
tract . t . 4 

may bo abrogated by custom. . . 5 


Dabya-baxx. v, 

or deep-stream rule (lllust. 1 ) . 2,51 

Daughter, 

rule as to succession by .. 93 

exceptions to rule.... 2.3 

gifts to, bv ft f.tiher (Esc. 3)., 59 

-by varaitcL widow (Exe.). 64 

cannot dispose >*f immoveable properly inherited 

from certain p rson ... . 64 

marriage < xpenscs of, when a legal necessity .., .63 (c) 

Daughter-in-law, . 

occasionally allowed to succeed to husband’s share. . 9 
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sou or othoi* heir bound to pay just personal, not 
incurred by last owner for immoral purposes (R. 3; 

B. 2) . . .39, G3 (b) 

Decree for arrear of Rent, 

includes costs of suit as wel 1 as rent due.(Exp. 3) .. 199 
decree for ejectment, when to bo executed ........ 200 

decree obtained on raztnamah not .prime! facie proof 
of family necessity (Exp.). . . . . . .63 (c) 

Delhi; 

custom of pre-emption,prevails in E. 1) .. . . 113 

Demolition, 

of buildings erected on common land (Exp. 3). 225 


Deprivation of Caste, 

do.es not destroy right of inheritance... 29 

✓ 

Dharat, 

is levied in Jfukatsar Bazaar.... 249 

but nut in Now slier a . 249 

Dharm, 

bequest to, is void (lllusi 4). 95 

Diioli, 

grant, cannot be resumed (Must. 2)...227 


Dilution. See Alluvion. 


Disassocjatjon, 

does not aifoct right of inberitanco .. 25 

Di 

'HONOUR, 

notice of, usually required in ease of unaccepted 

hundi.... 265 

but want of notice will not relieve drawer of liability 265 

Disposition of Property, 

early form of (R. 1)..* . .. 56 


DidlANT COLLATEUAXS, 

right of, to object to alienations (H. after Exc. 6) , . 59 

R. 


u 
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Division, rArjv - 

of acquired property . 58 

of ancestral property . 50 

partial, when permitted (Exc.) . 50 

of share in joint estate hy widow . 15 

of abadi and common land, how regulated (E. 1) .. 229 
See Abadi; Common Land ; Partition. 

Dolt, 

gift to daughter whose, has never left father’s house 
(Exc. 3) .. 59 

Donee, 

death of, without male issue, land reverts to donor’s 
collaterals as a body (B. 2) . 25 

Dower, 

non-payment of prompt, disentitles husband to wife’s 
custody where consummation has not taken place .. 82 

and where consummation has taken place, Court has 

power to direct payment of (E. 2). 82 

do i 1 • • agr< ment . 

query, if Punjab Courts bound to award full (R.) • 83 

Dry Wood and Dry Grass, 

occupancy 1 aunts entitled to cut.220 (a) 

bur not tenants-at-will. ... . 174 


Ejectment, 

• >f tenants-at-will .172, 173 

of tenants for a lixed teim. . 170 

of occupancy tenants .198, 199 

procedure on .200, 203 

Eldest Sox, 

adoption or appointment of, allowable. 3S 

Enhancement, 

of produce rent.183, 184 

of ca9li rent . 186 

cannot be made contrary to agreement Exp, ]),... 180 
after decree >r, no HOW suit can 00 brought within 
li/eytfnrs . 187 


Escheat, 

of Leirless estates 


28 
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PAEA. 


illustrations of (IUust.) .. 2 

destroyed by discontinuance (lllusfc.). o. 

1 4 aHily Delations, 

questions concerning, governed by custom ......Prelim. 

tf&TALBS, 

cannot dispose of inherited immoveable proj)erty 

except in certain cases .02, 63, 61 

nor property purchased from proceeds of estate so 

acquired (Exp. 2).„. 64 

persons dealing with, bound to know that they havo 

only limited interest. . 6o 

can dispose of certain kinds of property. 66 

eligible for election to otiico of Muhant. 86 

association of, to enjoy monopoly of gains by prosti¬ 
tution, an immoral utstom (Illust. o) ..,. 1 

spocial property of .....268—273 

Forests, 

rights in, how determined .131, 132 

Fraxjh, 

omission by vendor to givo notice of sale to pro- 

omptor, does not constitute (Exp. 3).. Ill 

^ee Pre-emption . 


Enm Treks, 

cannot bo cut, but produce may be taken by occu- 
• pancy tenants . ..,.. * , . 2P0 V) 


muu Nash rx, 

office of, usually elective . 85 

may be expelled for misconduct or incompetency .. 02 

presumed to have solo control of institution over 

pT( . Uo 

may have control over both temporal and spiritual 
ath.vrs of institution, or only of former (Ext. 2) . . 93 

has control over servants of institution ... 91 

Qaqab, 

a peculiar tenure in the Dera-Ghu d Khan District. 1 *i * </; 
Giiariuri Gosaiks. 

marry, ajul are succeeded by their widows U. • .. . . 87 

t q i # 
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Gjiar-Jawai, paju » . 

position of, under later ease law . 27 

onus on him to prove .-iglit of succession . 27 

on death of, who succeeds to estate (R. 2) . 27 

alienations in favour of, frequently permitted 

(Exc. 3) . 59 

presumption in such cases is that donor intended to 
benefit daughter (E.) . 59 

Gift, 

no distinction between testamentary gifts and gilts 

inter vivos . . 5G 

of joint and separate property governed by same 

customary rules . 57 

by a father of a portion of his estate in favour of one 

son (Exc. 1) . 59 

instances of, to daughters’ and sisters’ sons (Exc. 3) 59 

to brothers and nephews by childless proprietor 

(Exc. 4). 59 

power of, not eo-oxtensive with power of sale 

(Exc. 5). 59 

for pious or religious purposes (Exc. 6) 59 

must ordinarily be followed by possession . GO 

exceptions to rule (Exp. 1). GO 

absolute, defined (Exp. 1) . 04 

examples of, by widow, to daughters and .heir issue 

(Exc. 1). 64 

a tenant cannot, without first offering land for sale 

to landlord (Exp. 1). 121 

subject of, reverts to donor’s collaterals on failure d 

donee’s male issue .. 30 

See Alienation. 

Gorah-deh, 

vacant space reserved for building purposes........ 223 

I'm o Abadi ; Common Latin'. 


Cfo re¬ 
appointment of person of different, generally invalid 


(R. 1). 35 

Government, 

tenancies .......... 1 G3a 

Or vi> r r AL Accession, 

defined (Exp. 2) ..... 256 

Grand Nephew, 

may be adopted (Ulust, 3) .... .. 3G 
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Okaying Cattle, para. 

all tenants have right of . 175, 220 ( h) 

Growing Crops, 

tonanfs entitled to, on ejectment.. . . 179 

Gu.jranwala, 

citatonp of pro-omption provails in (E. 1) . 113 

Gujrat,,. 

custom of pre-empt ; on prevails in (E. 1) . 113 

0 u it-D eposit, 

^occupancy tenants entitled to, on trees in their hold 

ings .. 220 ( cl) 

11 AO Bakri, 

levied in some villages .248 d) 

Haq EAsur, 

realised from Chakdars . 142 

II.\q Zemixdari, 

co-sharer in well has superior right of pre-emption 
t o one who merely enj oys a. 127 

IIazara Tenancies, 

special features of . 163 


Heiii, 

appointment of, Ly childless proprietor . 35 

of absentee, when entitled to recover . 242 

•See Adoption. 

Houses in Tillage, 

sale of, by non-proprietors. 236 

Hvndi, 

how far governed b\ Negotiable Instruments Act 

(B, 1). ..‘. . 261 

crossed with words Sri-X ishani . . .261, 262 

purchased by Arthia .263, 264 

uour of, should be notilied. 

bhuh-jog —liability of drawee for payment to wrong- 

person (E.) . ... 265 

when should bo presented (E. 4) .. 265 

stamp on ,\R. 3) .. 265 

Bee Agent. 
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IIcsbaxd, 

Muhammadan, may divorce wife at pleasure . 

undivoi.'od wife cannot many again in lifotimo of. . 

effect of apostaey of Muhammadan . 

loss of caste of, does not cancel mania go . . ,,. 

suit by, for restitution of conjugal rights .. 

conniving at wife’s adultery, cannot claim restitution 

of conjugal rights . 

cruelty of, effect on marital rights . 

non-payment of dower by, disentitles husband i * 
conjugal rights, where there has been no consum¬ 
mation ... 

properly of wife held .to merge in that of! .!!!!!!!! 
ornaments made up by, cannot be disposed of by 

wife . * J 

usually succeeds to wifo’s property . 


PA I: A. 


72 

74 


7G 
78 
7 if 


80 

SI 


82 

268 

209 

271 


ILLEGITIMAir CHILDREN, 

only entitled to maintenance . 3*1 

descendants of, have no such claim (Author.) !! * * . ’ .*34 

Imam, 

grant of land to, of village mosque, only tenable 

during pleasure of grantees (lllust. 2 ) ... uo 

but a majority of proprietors cannot resume such a 
grant (lllust. 1 ) . 227 

Immoral Debt, 

burden of proving that fathers debt is an, lies on 
eon Tib 3; E. 2 ).09, 03 


Improvements, 

« considered in emulating markot-value (Exp. 6) lot 
t- liuiits-at-will can only mab<\ with oonsont of land¬ 
lord . j~. ; 

. "hen ejected, may claim compmis. tion for actual . 177 

oorapeniation for; how made . . ' * .,j S 

occupancy tenant.*-: entitled to male* . !!!!!!! 214 

what the term, im-lndes [Ex:p. 1 $ 2) . * ! 

example < of (lllust.) . 21;; 

effected contrary to agreement (Erov.). * ’ 7 } 

pruced iie in determining compensation for.. ^6 

matters to be regarded in assessment of compensa¬ 
tion for .. 1 ~ 

compi Tinatin for, how barred .. 

by landlords . ... . 221 2*^2 
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Involuntary, paha. 

viiect of, parting’, of culti. atiug rights . 157 '5) 

Irregular Tra xsfers, 

bv tenants, voidable . 212 

Istemrardau, 

cannot bind the estate boyond his own lifetime 
(Exp.) . 145 

Isteurabt, 

grant, is a jcujlr. within meaning of Pensions Act 
(Exp.) . . 145 


•Tagir, 

include s grant of a rakh and an istemrari grant .... 145 

i- i- he re (lit able or for life . 1 

no suit relating to, can be board in Civil Court 

without certiiicate ... 148 

assignment may bo attached in ex« vu ion of de ■. roe. . 149 

procedure before Court should attach (BA . 149 

government may prescribe rule of descent at time of 

graut of a (Exp. 3, Illust. 2) .. .2, 147 

succession to, grants,'In Hazara B.) . . . 7 

Jaoirdars, 

certain families of, recognise primogeniture (It.) . , 7 

position of, described . .. .. 145 

t> rrn, includes inajidars . Exp. 1) .145, 157 ( d ) 

when entitled to position of occupancy ten acts . .157 i d) 
are entitled to half produce on re-appearanco of 
' ubmerged lands (Lllu§t. 3) .% .. 25(3 

Jain-', 

in absence of custom arc governed by Hindu law 
(It* 3). Prelim. 

T 

Jatjcar, 

Right of fishery. 259 

JlIURriUM), 

tenuro described . ... 104 [b) 

J*oint Property, 

alienation of, governed by sumo rules as 1 separate 

property . 57 

willow succeeds to husband’s shave in . . . . *. 14 

“Just Debt,” 

defined (Exp. 1) . . . 7) 
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KaXTIANA, pap. A. 

Wof ...248 (c) 

Kamixs, 

power of, to sell houses in their occupation. 236 

may, in somo villages, transfer right of residence 
(&•).. 238 


Kang Champas, 

or cottagers in Lahoul. 167 

ICarabati Kareeb, 

entitled to first offer of-pre-emption. 123 

what relations are included in term (Exp.). 123 

Karev.a, 

marriage, usually produces no forfeiture of widow’s 

estato (Eve. 1).. 

offspring of, marriage, share inheritance of the two 

fathers (R. 1) 30 

amongst certain classes a. deserted wife is permitted 

to marry again by Exc.) ... 74 

requires no religious ceremonies . 75 

is reprobated amongst Brahmins and pure Ilajputs 
(Esc. 1;. 75 

Ivarn.al, 

pre-emption in regard to Bungalows in old Canton¬ 
ment of (R, 2). 118 

Kasub-Kuwar. See Chahdur . 

Katra, 

no pre-emption in case of sale of largo (R. 4). H3 


K1 1 ana-I) ama n. See Ghor - Jawuf. 


Khankah, 

servants of, ordinarily subject to control of head of 

institution.. <> j 

property attached to, and not specifically devoted to 
religious uses, is subject to ordinary laws of in¬ 
heritance (Illuflt. 1 . 

Khatris, 

in Multan Division, generally exclude daughters 

(Author.) ...° 23 

in Lahore, daughters of, exclude brother’s son Exc.) 23 
also in Peshawar Exc.'. 23 
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Kiiwas, taha. 

son, is only entitled to maintenance for life (Author.'), 34 

Kindred, 

consent of, to adoption by widow. 30 

power of, to consent to adoption, must bo found to be 
customary (Exc. 1) . 39 

Kisiiti-Banna, 

or deep stream rule (Illust. 1) .. . ‘254 

Kucir-Mucir,' 

alluvion systom, described (Illust. 2)... 254 

ICohmar, 

tenant, described..... - 1 Go 

Kuiu-Kamini, 

levy of... 24:8 (/.) 


Lamdardar, 

suit by, for fees cannot be heard in Civil Court.. 252 (1 
Lam b ard aui, 

succession to, by appointed heir (Exe. 3 & R. 1). .. . 35 

Landlord, 

is not permitted to cut troes from land in possession 


of occupancy tenants..220 u.) 

improvements by. 221 

See Pre-emption, 

Latiirand, 

tenure, described. 141 

Lekua-mukiu, 

mortgage, form of, described. 151 

liEIITNU, 

every occupnm y ienanl has right of sub-.. 20G 

Lien. 

a kind o£ L roprii tary due pal 1 by a (takefar ...... 1 i2 

Limitation, 

for suit on part of nviTMoner to ct.-uest alienation. . G9a 

-for restitution of con jug d i iglits .. 79 

-for pre emption .. .. Ill 

—-- by absent* •• . . ...211, 212 

Locus Standi, 

of distant collaterals to contest alienations (R. an v 
1 • .. . . 
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Mafidar, pap. a.. 

term, includes--] a gird ar (Exp. I) .157 (d) 

when entitled to occupancy rights.157 (d) 

son of, when entitled to same (P. 1, 2). 167 

right of, to half produce on re-appearance of sub¬ 
merged lands (111ust. 3) . 256 

See Jagirdars . 



Maintenance, 

widow only entitled to, in presence of sons. 16 

of widow, is a charge upon husband’s entire estate.. 17 

enforce . ble against purchaser with notice . 18 

but not against purchaser without notice. 19 

widow’s, not defeated by forfeiture of estate to 

government . 20 

nor usually dependent on widow’s residence in hus¬ 
band’s family . 21 

of illegitimate children . 34 

MaJOi ity, 

will of, cannot prevail in certain matters. 227 

exceptions to rule. 227 

See Common Land. 


Male Descendants, 

arm, includes adopted son (Exp. 3). 213 

Mai.ik.-1\ av.za, 

tenure of, described. 138 

docs not ordinarily share in the village shamilat _ 224 

exceptions to rule (Exc. 2). 224 

is entitl'd to recover submerged hind on re-appear- 
ance (Illuet. !)...« . 256 

Marriage, 

questions concerning, governed by custom ......Prelim. 

essential condition* of. 70 

1<-gaily performed, cannot be repudiated by adults . 71 

consummation of, not necomry to validity (Exp.) . . 71 

n behalf of minor, may bo repudiated iu certain 

eases . 76 

until existing, is J. gaily sot aside, a woman oanne- 

contract a fresh. 7 J 

second, may bo con:meted by rcpudialud wifo 

amongst cm laiu classes 'Exc*.} 74 

Knrewa, effects of .L. 75 

upoFtacy causes earn illation of Muhammadan. ... 76 
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MARRIED WcK$£AITj FAUX. 

custom, that a, may contract second marriage with¬ 
out permission of, or divorce by, first husband, 

immoral (Illust. 1) .'..1 («) 

property of, usually considered to vest in husband.. 268 
cannot dispose of ornaments given by husband .... 26 !) 
self-acquired property of, how devolves on her 

death . 270,271 

immoveable property purchased from proceeds of 

presents given to . 272 

-from savings from husband’s estate. 273 

Milic, 

n form of grant of revenue. l.jo 


Mortgage, 

lekha-mukhi , form of. 1i 

pre-emption in case of (lb 1). US 


Mortgagee, 

mode of asserting pre-emption in respect of fore¬ 
closure by. 

computation oi limitation where, in possession, pur- 

s 0 ] rty (Exp. 2 . HI 

in lekha-mukhi form. ’ * ’ 

See Pre-emption. 


Mother, 

succeeds iu default of sons and widow. 22 

cannot nliouate estate inherited from son or graml- 

8011 .... 02 

nor property acquired out of savings from husband’s 
estate (Exp. 2) . $ j. 


„M uijammadan, 

husband can divorce his wifo at pleasure... . 70 

apostaoy of, husband, effect of. 

Muiitahaufaij, 

Wof ...- 18 («' 

MlETAX, 

custom uf pre-emption prevails in, city Lb ) ...... \ \ a 

hhatris of, exclude dae,. liters (Author. . 2.6 

Muxokmar, 

tenant, described.inj a ) 
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MuQARRARIDAR, 
described . 

Musitaa, 

Muhammadan Law as to, not applicable to gift of a 


share in zemindar i estate (E.) . ,5(5 

Necessity, 

what constitutes, to justify alienation . 63 

-, by manager of religious institution. 91 

Nephews, 

and grand, succeed jointly irrespective of associa¬ 
tion . 25 

gift to, by childless proprietor (Exc. 4) . 58 

Nox-fro prietor, 

in village, cannot dispose of site of house. 236 

but may sell materials . 236 

exceptions to rule (Exc.) . 236 


TARA. 

140 



Occupancy Tenant, 

lapse of time does not convert tenant-at-will into . . 153 
fact of long possession may raise presumption that 

ancestor was (It. 1).. 133 

occupancy right cannot ordinarily be acquired in 

common land by one of several joint owners _ J§4 

contrary instances. 134 

cannot l > deprived oi position by subsequent altera¬ 
tion of wajib-ul-ar~ or passing of Tenancy Act. ... 155 
nor can a tonant become an, by subsequent passing 

of Tenancy Act. except in certain cases. 156 

who are entitled to position of, under Section 5, 

Tenancy Act ...... . 137 

acquires same right in f x« hang, d land as in original 

holding . 138 

presumption in favour of ouo whoso name appears 

n i on, in settlement records . 139 

on other grounds. 160 

voluntary abandonment of cultivation by. loi 

what constitutes abandonment (Exp.;. 161 

illegally dispossessed by landlord may sue within 

one year for r< ' «>v< ry of possession . 162 

in Hazara District, subject to special law. 165 

who ate consido d, io the Idem i-Ghazi-Khan Dis¬ 
trict.. 

produce rent of, vim only be enhanced iu certain 
eases . 133 
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Occur ancy Tenant — continued. taea. 

cnsli routs paid by, when may be enhanced . 1S5 

and not re-enhanced for a period of live years after 

decree . 187 

may claim abatement on certain grounds . 189 

and also remission of arrears of rout. 190, 191 

mode of payment of rent by ... 192 

commutation of rent payable by, cannot bo effected 

without his consent . 19*) 

may apply to appraise crop in case of dispute . . 195, 197 

procedure on such application . 195 

when liable, to ejectment . 198 

procedure on ejectment, must receive compensation 

before ejectment . 200, 201 

but o mi-si on will not invalidate ejectment .202 

may contest ejectment within one year. 203 

may relinquish land . 201 

procedure in such cases . .. . 205 

mav sub-let his holding subject to Conditions ot 

written contract . . 200 1) 

effect of sub-letting land.200 (2 > 

may alienate his holding. 207 

rights of, under Section 5, may ho sold in execution 

of decree .*. 209 

but not in case of other, without previous consent of 

landlord.210 

alioneo acquires same right as . 211 

irregular transfers by, voidable at instance of land¬ 
lord. oil 

succession to estate held by . 215 

out:.: d tf> compensation for improvements. 211 

comp ,i aiiqu how awarded to . 21S 

procedure in determining compensation . 210 

lender of beneficial lease to, excludes claim to - om- 

pensfttioi . 2io 

customary rights enjoyed by. 220 

entitled to share in 1 shamitat in certain village 3 

H\c. 1). 221 

»Soe Alienation ; Alluvion and Jjiinvion ; < >,ion 

Lund; Compensation; Let two ; P* e-cmpti<n. 

OvttSStON. 

effect of, bv vendor to give notice to pre-emptor of 

intended sale ^Exp. oj. Ill 

£ee Pre-emption. 


On'ly Son, 

adoption or appointment of, allov. able ,,. 


. 38 































mtSTfiy. 





Onus Projjaxdi, 

in case of succession by male agnates in presence of 


daughters . . 23' 

-claim by Kh ana-Duma cl . 27 

- adoption of daughter’s or sister's son .... 37 

- succession t /appointed heir dying ehild- 

/ less . . .'.. . r . do 

- : — alienation by male childless proprietor . . 61 

-alienation by female in possession . Go 

-pre-emption in towns . 113 

to show transaction other than described in deed R.) 98 


Opaiius. See Basiku Opahus . 

Oral Agreements, • 

ollVet of, under Section 8, Punjab Tenancy Act 


(It. 2)... 1G8 

OltNAMEXTS, 

given to wife by husband, cannot ordinarily bo dis¬ 
posed of by wife .. . . 269 


Taov l\\T), 

rule of inheritance, generally followed. 7 

Partition, 

questions concerning, governed by custom.Prelim. 

< common land, bow < 1 . 22 

mode of carrying out, rests with Re venue oflicora . . 229 

posst ssion on, how obtained .. 231 

rc-di tiibution of common land after . 232 

conditions under which widow may obtain (It.) .... Id 

Patch in, 

acquisition by tribal division.. 141 a) 

pATTrnAiir, 

tenure described ...137 ,bj 

diFtinction between pure and iim eriect (R. .... 137 (r) 

village, cannot be s lid t<» bo 3ieM on ancestral shares 
for purposes of pre-emption R) .119 {b) 

Patw art, 

uit by, for Ids allowance, cannot bo heard in a Civil 
Court..........2d 3 

Pension, 

jngir assignment not ordinarily regarded as . 139 
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Physical Possession. 

moaning of term (R. 3) 


PlCllLAG, 

as a class, aro not outitled to succeed . 10 

but gifts occasionally permitted to (R. 2). 10 

Reaming Tkees, 

boro and thero not an u improvement" entitling 

tenant to compensation Illust. 3). 215 

individual proprietors have no right of, in common 
land ..... 226 

Pour a, 

a kind of proprietary grant.. ... 144 (<•'; 


303 


paha. 
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Possession. Seo Physical Possession. 

Rhim:mi'xion, 

defined . 97 

way be claimed against a Christian residing in 

locality where it prevails (R. 1 ).. 97 

widow representing husband’s estate mav claim 

.(& • . ‘. 97 

arises in what o isi a .. 

^notice of intend* d sale must bo given to persons on- 

' titled to. 99 

and must come from vendor (^R.) . 99 

notice must bo given through local 0 mrt. 100 

person entitled to, may waivo notice (R.. 100 

Avai\( r of, may be inferred from conduct (R.). 100 ' 

mice waived, cannot bo re-asserted ;R.' . loo 

right < . how lost... ioi 

what is deemed 44 fair market value” Kxp. 3-— 6 ).. 101 
' w respect of the foreclosure of the right to redeem.. 

102, 103 

on wha ounds suit to enforce, may bo brought .. 1 <W 

ben ai plaintiif, rule as to (Mxp.).. 101 

nleaning of expression 44 good faith’’ ^R. 1 ) . . 101 

when Court may itself fix price < f property sold .... 105 

' uist bo claimed of sale In culm . 106 

is h.st ns to whole bargain if waived-as to part 

(illust. & It.)... loo 

principle of rule explained \llxp. 1 & R.). lot? 

one o 4 ' joint vendors i annul claim. 107 

' 

(1U2).:.,. 107 
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Pee-emptioi ^-continued. ' faba. 

Court may require person claiming, to deposit price 

or market value of property * . 108 

two persons not having joint right of, cannot sue 

together for (R. 2) . 108 

decree for. must specify date for payment of purchase- 

money. 109 

if date should turn out to he a holiday, payment may 

he made on next open day (Exp.) . 109 

other instances whero delay held to bo excusable 

(E. 1, 2) .". 109 

if purchase-money is not paid as directed, suit should 

stand dismissed. 110 

limitation prescribed for suit to enforce . Ill 

meaning of term “ physical possession ” (R. 3) .... Ill 
how limitation is computed in suits for, where posses¬ 
sion of parts of property is taken on dif¬ 
ferent dates (Exp. 1) . Ill 

-whero whole property does not admit of 

possession (Exp. 1) . Ill 

-when mortgagee is in possession (Exp. 2).. Ill 

omission by vendor to give notice, not a fraud ex¬ 
tending limitation Exp. 3) . .. .•. Ill 

nor is period for, extended by reason of pre-eraptor’s 

minority, insanity, &c. (Exp. 4) . Ill 

limitation in eu.se of foreclosure by conditional sale 

(Exp. 5) . Ill 

confers on pre-omptor all benefit which vendee takes 

under sale. 112 

in towns not presumed to exist . 113 

a molmlla may constitute a sub-division of a town for 

purposes of - Exp. 1 .. 113 

hut not a small bazaar, or a street (Exp. 2) . 113 

proved to exist in certain towns (R. 1) . 113 

but not in parts of others (E. 1 . .... 11 ; 

presumption in favour of, from fact of its prevailing 

in other mohullas of same turaf 'R. 2) . 113 

mere fact that, exists in regard to Louses, raises no 

presumption as u» shops (E. 3) . 113 

no pre-emption of large hdfra R. 4 . .. . 113 

in towns, generally depends <>n vicinage .. Il l 

noai*uc- of relationship by itself confers no claim to 115 

one cu-parCCncr cannot claim against another.110 

in caso of persons equally entitled .117. 120 

procedure in caso of rival claimants E.). 117 

in villager., presumed • \i t . .. 118 

p* rsons entitled to, und< r Punjab Laws Act.119 
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Pre-emption— continued , paba. 

a sou in lifetime of father is not a co-shaver for pur¬ 
poses of (Exp. 1 ).119 (a) 

a larger share in village confers no preferential right 

.. 

■nor the fact that one of co-sharers is a relative of 

vendor (Exp. 3) . 119 

must be shown to exist in village in which land is 

situate (Exp. 4) . 119 

purchase by one of two or more co-sharers presum¬ 
ably for benefit of all (It. 3) .119 (o' 

a sharer of -the same khata has a superior right 
of, to a proprietor who only receives malikana 

(Exp. 2 ) ;. . 119(c) 

mere relationship to vomlor gives no superior right 

. . of (ExP- 2) . 119(c) 

.punt right of, not lost by refusal or omission of some 

proprietors to join the rest (Exp. 3 ) .119 (c) 

a proprietor by purchase is it landholder in village 

. for purposes of ^Exp.) .119 (^) 

m ca o of land to trees of which the Government is 

entitled (Prov.) . 1 19 (h) 

in case of two persons equally entitled ............ 120 

vendor’s election when to be made fExp > . 120 

how determined in case of land sold or gifted by an 

occupancy tenant . j 0 ] 

frequently extends to mortgages ..... i *>2 

nearest kinsman entitled to. . . * # * * * * ’ ’ ’ ’ ’' ’ ‘ * 12 3 
fuut of one co-sharer’s land adjoining land sold to’ a 
r , £ er e xtcnt confers per se no superior rig:.; >f . . 124 
111 j ’ 1 . 01 proprietor in the same khata h s preferential 
chum to . j. >; * 

piopiietor of site of house In abaci f has superior 

C ami to. over non-propriotary neighbour. 126 

n VJ wages whore ohakdari tenure prevails .. 127 

E{iesi:mption, 

'h favour of settlement entries .. J 3 .. 

^ 7 ^ ’ * right of representation .. 25 

g’unst exclusion of ordinary Jiuirs by ivhuna - 

•R case of adoption of daughter’s son .. ;;7 

to^unst power of alienating ancestral property with¬ 
out necessity. .. ci 

ihnf ^ eria ^° estate is a limited on-. C 5 

*• at. p; j-emption exists in villages. .. *... i \ $ 

U V proprietor cannot dispose of bite of lus 
Polling-house. 033 

H. 
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INDEX. 


PltlCE, S' ' . PAliA * 

onus of proof ■where pre-emptor denies, slated in 
' deed (E. 2). . . . 104 

Produce Rents,. •. * 

removal of produce before division . 103 

appraisement of ...y.i. . 194, 197 

enhancement of ... , . 183 


Property. See Acquired Property ; Ancestral Property ; 
Woman's Special Property ; Wakf. 


Proprietors, 

superior and inferior .. 138 # 

inferior,' of same khata have prior claim to pre¬ 
emption to superior proprietor .. 125 

none of the, cun altor condition of joint property 

without consent of-all / . . . . 225 

power of majority to bind rest /. 227 

cannot claim re-distribution of common land after 

partition.. 232 

non-, can only dispose of materials of house and not 

of site. 236 

as a body entitled to site in abacii vacated by non¬ 
proprietor . .. 238 

entitled to claim' pre-emption of land sold by occu¬ 
pancy tenants (Exp.) . ■: . 121 


See Alienatbin ; Common Land ; Occupancy 'Ten¬ 
ants ; Partition ; J J re-emptibfl. 


Purchaser, 

bond fide, with notice, bound by widow’s claim to 

maintenance..... . . 18 

but not against, without notice . ,.. 19 

is not entitled'as against vendor'to recover deficiency 
betwc n price paid by him’and that payable by 
pre-emptor (E. 2). . .. .... 105 




Rate of Rent, 

enhancement of.... . . 185 

Rayatana, 

levy of . .......248 (y) 

Record of PaouTs, 

entries in, presumed to be true.. 135 

suits by persons aggrieved by entries in. 1C*» 

limitation applicable to such suit.; (it. 2). 136 
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Reformed Land, 

belongs to original ownor (Exp. 3) 
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TABA. 

256 


Religious Institutions, 

governed by tlieir own usagos . 84 

principle of succession in (R.) . 84 

office of Muliant elective .,. 85 

ftof essential for a Muliant to bo appointed (R. 3) .. 8o 

women are eligible for election to office . 86 

but not to office of spiritual superior (Exe.) . 86 

by entering, rights of inheritance in natural family 

are lost ... . 87 

exceptions to rule (Exc.). 87 

chelas attached to, entitled to maintenance . . 88 

property of individual members belongs to institu¬ 
tion to which they are attached . 89 

property belonging to, cannot bo alienated except 

for necessary purposes . 90 

examples of what are “ necessary purposes ”. 91 

bead of, may bo expelled for misconduct. 92 

7 presumed to have solo control of affairs. 93 

ln si uali, disciples have co-equal rights (Exc. 1). .. . 93 

may have a spiritual and temporal he°.d (Exc. 2) . . 93 

servants of, are subject to control of the Load of 

. 94 

what constitutes wakf . 93 

property once constituted wakf cannot be redeemed . 96 


Eeunquis ument, 

tenant must give notico to landlord if he desires, of 

land .. . 204 

procedure for... .204, 206 


Re-marriage, 

widow with stranger causes forfeiture of her 

estate... 32 

ait not generally if with brother of 'deceased (Exc.) 32 

«or will, deprive widow o| futurb rights of inherit¬ 
ance . ' og 

except in Kar Aa form, by rnpudir-'ed wii- . not per¬ 
mitted in lifetime of first husband (K\o.). 7* 


REiu.-noN, 

and 8U6 pensioa of rent..19<\ lyi 

K tl*BE8EK T ATXO!C, 

pnaciplu of, recognized in succession to proporty . .8, 

x 2 

























§) INDEX. , - , 

EVENUE, • / ’ ' PARA ‘ 

ruling power entitled to, by ancient custom........ 128 

all owners of land are jointly and. ehvfcrally respon¬ 
sible for.... *29 

first charge upon rents ..... 1^^ 

malikan-makbuza only responsible for, on their own 

holdings . 138 

remission of, when allowed to landlord may also be 

claimed b 3 r occupancy tenant ..- 191 

mafidar entitled to half rates on re-appeuranco of 
submerged lands (Illust. 3) .. 256 


BbVersion^bs, 

within seventh degree usually exclude daughters .. 

consent of, to widow’s adoption (Exp. 1, 3).. . 

Entitled to object to alienation by malo proprietor of 

ancestral property .. 

nearest,' ordinarily alone entitled to object to aliena¬ 
tion ... 


23 

89 

59 

67 


ItlVAJ-I-AM, 

authority of, iuproof of custom (Exp. 2) .. rrelim.; 3 (note) 


.. Bival Claimants, 

for pre-emption, rule of decision as to ... . 
procedure in case of separate suits by (E.) 


117 

117 


Euh-Girpant, . 

or face recognition of alluvion land ^Illust. 3).254 


by sonless proprietor of ancestral property. 

by occupancy tenant .... 

in execution < >{ decree of occupancy rights . 

transaction not described as a, may be found to be 

in reality a (Exp. 2) . . 

See Pre-emption. 


59 

207 

209 

98 


Security, 

for payment of land revenue 


130 


Settlement, 

entries in, presumed correct . ••••••. . 100 

agreements embodied in, operate oi i > during cun- 

• inuance of (Kxp.) -‘V.... V ‘ "^ 

inclusion of submeiRod land within particular 
boundaries, one mode of identification (It. 1)- Job 
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]I UXDI) riBi 

nubility of drawee of, for payment to wrong person 
(K) ..... 265 

odam Ojat-Deh, 

jugirdar has no share in. 140 

ou .) proprietors of village can share in . 224 

occupancy tenants and proprietors of holdings occa- 

sionally share in (Esc. 1 , 2 ) . 224 

cusposal of, not dependent on will of majority. .... * 2^5 
partition of, how effected .. * 2^8 

no occu pancy rights claimable in, by one of joint ~ 
owners .... J ^ . { 

»Siro iUvAlAN SniKMT, 

meaning of term (E. 2 ) . j x 9 (a s 

Sillandab. S ee Malar. . ■ W 

SlSlXRS, 

generally excluded by customary law . 04 

oxceptionj, to rule (Exc.)...... 01 

gifts to, sons (Exc. 3 ) . '....!.!! *![ ’ ’ ’ [ ■ . 

Soxless PlUtsON, 

wliut term, includes (Exp. 5 ) . or 

C °(Exp lU tJ ^ bmtls sub 8 e 9. uen % begotten child 

• in ' ' relations' who 'bare 5 ° 

g d d services to him (Exc. 2 ) . 59 

«rst entitled to inheritance. r 

hi' ’’ v 0ld '. aai1 ^ enforce partition (It. r. g 

slnm r ent u. m0t 161 ' 3 usuaU .v share enuallv . 7 

their’i'ons 10 1,ru ' doceasc ' 1 their father,'devolve on 

and at times on ‘their widows .*.'.'! !! !. $ 

fZ ’Ssndass excluded. " " 

:n °^> widow succeeds. , ’ ’ j , 

odo?^r t0 ’ ° nly entitled to maintenance... 3.4 

pro rZ e \ at *T to restrain alienation of acquired 

rrpperty by father (Exc.) . 57 

am.r~° ' eiu ^y * u e-aso of ancestral property. f,<j 

a ll 8 ! 801 ? 6 ^e 8 , father may give one of several’ 
a larger share (Exc 11 ’ 

Cj t 0i ;iloof ‘"n such cases (R.j. 39 

Widows^f’’' y i fUth0r ’, S J "" st P ersonal debts («• " .... 50 

r . m OI > ^ ho predeceas'd then father. not gone- 
siiar© aclmittecl to succeed to tlioir husband’s 

. 9 































INDEX. 

pecdCl Property tfp Females, , ^ vaxa. 

customary law regards wifo’s property as merged iu 

. that of husband ..... . . 268- 

ornaments made up by husband ^ro not. at wife’s . i 

free disposal .... -V.,.„«v. . .269 

'liusband generally succeeds to wife’s property . -270 ^ 

succession to, if wife ohilivGs hhsband, depends, on* 

nature of property^ . 7... 7..^ 271 

immovable property purchased from proceeds of 

moveable property given to wife ...... 272 

.-from savings from husband’s estate. 273 

See Alienation . 

Sri-Nisiiani, 

effect of such words on liundi . ‘ .. .. . . 261 

firm named in, when responsible; ... 262 

Statutory Law, ,• • 

relating vo alienation of Agricultural land . . 56a 

Step-Motiier, 

only entitled to maintenance (P. 2) . 22 

Step-Sons, ' . 

as a class not entitled to inherit.. • .. 16 

sometimes permitted to bo appointed heir (P. 1) • . lb 

gift to, sometimes allowed (P. 2) . . . 16 

St p .i i >ttan. See Special Property of Females. 

Sul-Letting, 

tenant-at-will has not the right of ... . . 174 

rbut occupancy tenants have right of. • ••••. 206 

Submersion*, _ 

does riot destroy original right of property (Exp.' 

cV 7 Hast.) . ... # .•. 256 

See) Alluvion and Dilut ion . . . 


Success ton, 

of sons .... .;. 

of sons’ sons. 

of sons’ w idows . ^ . . .*.•. 

of tep-sons .... ••«. 

of widow y ..... 

of mother .. 

of male collaterals excluding.daughter .. 

of sister. 

of brother* and nephews.. • 

of whole, blood to exclusion of half blood 

of Rhana-Damad . 

in default of all heirs.• • • • 


6 , 7 . 
8 - 
9 

10 

11 

22 

23 

25 

24 

26 

27 

28 
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Succession— continued. taka. 

forfeited by entering religious order . 30 

uncondoned adultery generally deprives wife of right 

of. ....;. '. ... 31 

I’ulo of, in case of occupancy tenants .. 213 

to special property of females . 270, 271 

Sudden Change, 

landa separated by, of a river, remain the property 
of the original owner . 257 

Superior. Proprietor, 

position of, described . 139 

Supersession, 

of Hindu wife, does not deprive her of right to 
maintenance, or to inheritance after husband’s 
death (Exp.) . 72 

Survivorship, 

principle of, applicable to co-widows. . . 13 

-Tenancy Act, 

does not affect existing rights . 155 

nor confer now rights of occupancy except in < ertaiu 

, case ® . .. 150 

^ho are entitled to occupancy rights under Section 5 

^ • • • • • . 157 

*" * under Section 8 of. 160 

provisions of, not controlled by certain ag reomenta, 
un i do not affect other agreements K. 2), 
(Exp. 2), (Exp. 2), (Exp.), (K. 1).. 168, 186, 199, 206, 

Tenants, 207 > 215 

general classification of . 152 

lor fixed term of years.168. 1V1 

at-will, position of . 172 

- cannot out trees, grass, or wood, without 

landlord’s consent. 171 

cuu graze agricultural cattle m common land 175 

* cannot make improvement-except wi\ b land¬ 
lord’s consent. 170 

~ " If ejected, entitled to compensation for actual 

improvements .. 177 

s . . ^titled to value of growing crops . 179 

busses of, in Hazara ... 1 ,5 

-— in Dehra-tTliazi-Ivhau . ... 164 

h'Hormnout. ip ;{n 

kuhntar, condition of ... . ..7. 166 



























INDEX'. 


/ 

iwha. 


Tenants— continue$. 

Basiku OpahuSy condition of , . 166 

C/iaksis'qji'cl Kany .Chumpas . ... r ... . . . . 1C7 

See Occupancy Tenants , 

' ^ j 

.* . / ^ . 

Tender of Compensation, 

must be made before -ejectment . ^ 177, 201, 202 

^ENURES, ^ . . • 

leading forms' of . >37 

malik-mdkbuza . ... . .. . . . . 138 

muqarraridar . . x : . ... x .... i ... . HO 

laChbgnd . 141 

chakdar-' . * ... . . 142 

in Himalayan districts . t r . 143 

in'Debra-Gliazi-Klian 144 

jagir .;.... . 145 

istemrari (Exp.) .,. ....... . .. 145 

milk '.^0 

Testation, , ' ^ 

power of, follows conveyance of property inter vivos 56 


Tuana Patti, 

or marriage fees, levy of. . 248 (d) 

Towns, 

in which pre-emjition has been found to prevail 

(E. 1 (a)).’•. : . H 3 

sub-divisions of, in which pro-emptioivhas not been 
found to prevail (E. 1 (6)'} ... . . 113 

Transfer, 

private, by occupancy tenants; how regulated , .20G, 207 


Trees, 

right of occupancy tenants to cut. 220 

tenants-at-wiil to cut . 174 


Uda. i Paxtrs, 

generally incapable of transacting worldly affairs .. 30 

but not those residing in the Jalandhar district 
(Exc.) .30,87 


Unchaste Widow, 

onl" .titled to m.vntenaiioe (E.) 


31 
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31 


Unchastity, paba, 

°f wife, uncondoned, deprives her of right of in¬ 
heritance . 31 

of widow, causes forfeiture of estate . . 31 

hut she would bo still entitled to maintenance (R.).. 31 

u -\ CONDONED A DULTF.R Y, 

of wife causes loss of iulieritance. 31 

Undue Influence, 

what is (Exp. 3 ) . no 

Unlawful Customs, 

examples of . . 1 (a) (b) (<•) 


^ aoant Site, 

appropriation of, may be restrained by proprietary 
body . . . . .. 

Vend on, 

^ ^ ou nd by customary law cf pre-emption 

bound to give notice to pre-omptors of intended sale 
cannot withdraw from sale after completion It.) 

|,f O <• etnriaine which of two persons equally entitled 

i 0 P rp y®niption should exorcise rig-lit . 

^yction must bo made before a concluded salo 

^ e ° 

re-distribution of common land according to (Esc. 2) 232 
Village, 


235 


97 
99 
1 v 7 

120 

120 


pre-emption in, lands. iiq 

tenures in Himalayan districts. U:\ 

in Dehra-Gliazi-Klmn . Mi 

comm on, what it comprises. .‘' ’ j 2 23 

-individual proprh tors cannot dispose of. or 

plant, or qut trees in.225, 227 

•partition of . o*» iS 

‘ re-distribution of, after partition. 232 

-portions of, may be excluded from rights 

d depasture (@xp.).175, 0 ' 

P ( pi'"tors of, have right of dwelling in. 233 

^ G > possession of, confers no right o>' dispo-ul .... 234 
"Vacant, cannot be appropr: n d by proprietor to 

his own uso . 235 

c-annut be sold by nun-prppri* t«*r. 2 .• : 

__ la u^t b< built upon witni * reaeon&bla time, . . 257 
* averts to propriotary body on being abandoned 233 


V 
























by person entitled to pre-emption (B.) ... 100 

may be inferred from conduct .. V.. loo 

deprives pre-emptor of the .right of subsequently 

claiming pre-emption (illust.) .*.. 100 , 106 

JSee Pre-emption. 

W A JIB-UL- AKZ. See Record of Righ ts. * 

Wakf, 

to constitute, there must bo an absolute'appropria¬ 
tion . . . . 95 

cannot b* constituted for purpose'of creating family 
settlement without charitable object {Exp. 2 ). .. . 95 

property once constituted, cannot afterwards bo re¬ 
claimed . . .. . . 96 

Wauisi, ' 

a forin'of tenure in the Himalayan Districts .... 1 10 (a) 


War-par, 

river system described (Illust. * 2 ) . 251 

Whole, 

property sold, pre-emptor must take over, if'entitled 

to claim. 106. 

blood in competition with half-blood relations, vide 
as to . 26 

Wmows, 

of prc-leueased sons, generally e: eluded from suc¬ 
ceeding to their husband’s share .. 9 

of Honless proprietors usually succeed to life estate. . 11 

of drnauli Sirdars and Karnal Mnndals excluded 

from inheritance (Exc. . 11 

1 wo or in jre succeed jointly . 1 *2 

on death of ono widow, » widow takes by survivor¬ 
ship... 16 

succeed to husband’s share in joint property. 14 

in such caso can claim separation of slmr<’. 15 

only entitled to maintenance in presence of suns and 

grandsons. 16 

maintenance of, is a charge on entire estate. f 7 

aid enforceable aga ; mi. purchaser with noii'o. 16 

b t m . tgi inst purchas • withoui notice .. 19 

charge for nuiintonance nut defeated by forfeiture of 

<estate ... 20 

nor doj••■Tidmit on resident* wi h husband’s family. . 21 

furfoil. esiato on proof of incLastity .. 31 
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but would still be entitled to maintenance (It.) .... 31 

on re-marriage, except with brother of deceased, lose 

inheritance. 32 

re-marriage of, will not affect future rights of in¬ 
heritance . 33 
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